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IN THE UNITED STATES COURT OF INTERNATIONAL TRADE 

BEFORE: THE HONORABLE TIMOTHY C. STANCEU, CHIEF JUDGE 
  THE HONORABLE JENNIFER CHOE-GROVES, JUDGE 
  THE HONORABLE M. MILLER BAKER, JUDGE 
_______________________________________________     
          ) 
PRIMESOURCE BUILDING PRODUCTS, INC.,    ) 
          ) 
 Plaintiff,         ) 
          )  Ct. No. 20-0032 
 v.           ) 
          ) 
THE UNITED STATES, et al.,      ) 
          ) 
 Defendants.        ) 
          ) 

DEFENDANTS’ MOTION TO DISMISS FOR FAILURE TO STATE A CLAIM 

Pursuant to United States Court of International Trade Rule 12(b)(6), 

defendants respectfully move to dismiss the first amended complaint (Compl.) of 

plaintiff PrimeSource Building Products, Inc. for failure to state a claim upon 

which relief may be granted.  PrimeSource, an importer of steel derivative articles, 

challenges the tariffs imposed by Presidential Proclamation 9980 pursuant to 

Section 232 of the Trade Expansion Act of 1962. 

First, the Secretary of Commerce’s advice to the President is not final 

agency action subject to review by the Court under the standards set forth in the 

Administrative Procedure Act (APA).  Nor is it rulemaking that requires public 

notice and comment.  
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Second, the President complied with all applicable statutory procedures 

when he extended the Section 232 tariffs to steel derivative articles, to address 

circumvention of the measures implemented to avert the threat of impairment to 

our national security.  The statute grants broad power to the President to take 

continuing and modifying action beyond the 15-day time limit set forth for initial 

action in 19 U.S.C. § 1862(c)(1)(B).  Reading the 15-day time period as a strict 

outer limit on the President’s authority is contrary to congressional intent and the 

purpose of the statute.  The President was not required to receive another 

investigation report and recommendation from the Secretary of Commerce in order 

to fine tune the measures the President selected to ensure that they accomplish the 

statutory objective.  Nor did the President violate any statute or law by seeking 

advice from his counselors or by asking the Secretary to monitor the effectiveness 

of his selected measures.   

Third, PrimeSource’s claim that the President violated its Constitutional due 

process rights fails because it possesses no protected property interest in any 

particular procedure for the fixing of rates of duty, and no statute compels the 

process that it seeks to impose.  Further, the Secretary and the Department of 

Commerce fully complied with its statutory and regulatory obligations.  The 

Secretary was not required to conduct another investigation or provide public 

notice and comment before proffering advice to the President to assist him in 
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executing his duties under Section 232(c).  Requiring the Secretary to do so before 

the President may address circumvention of his selected measures adds 

requirements not found in the statute and would frustrate the very purpose of the 

statute.  

Fourth, as the Supreme Court has already held in FEA v. Algonquin SNG, 

Inc., 426 U.S. 548, 561 (1976), and the Court of Appeals for the Federal Circuit 

has recently affirmed in its non-precedential opinion, American Institute for 

International Steel, Inc. v. United States, No. 19-1727 (Fed. Cir. Feb. 28, 2020) 

(AIIS), Section 232 is a constitutional delegation of legislative authority.        

QUESTIONS PRESENTED 

1. Whether the Department of Commerce’s advice to the President 

concerning the efficacy of measures selected by the President is neither final 

agency action subject to judicial review nor rulemaking warranting notice-and-

comment procedures. 

2. Whether PrimeSource fails to state a claim that, when extending the 

tariffs imposed on imports of certain steel articles to derivatives of those articles, 

the President did not follow the procedures set forth in Section 232 of the Trade 

Expansion Act of 1962, as amended, 19 U.S.C. § 1862. 

  3. Whether PrimeSource fails to state a claim that the imposition of 

Section 232 tariffs on certain derivatives of steel articles violates its due process 
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rights or that Commerce failed to follow any applicable statutory or regulatory 

procedure. 

 4. Whether Section 232 is an unconstitutional delegation of legislative 

authority to the Executive Branch. 

STATEMENT OF FACTS 

I. Section 232 Authorizes The President To Adjust Imports  
Of Articles And Their Derivatives     

 Section 232 of the Trade Expansion Act of 1962 establishes a procedure 

through which the President may “adjust the imports” of articles in order to 

safeguard national security.  19 U.S.C. § 1862(c)(1)(A)(ii).  The Secretary of 

Commerce is authorized to conduct an investigation “to determine the effects on 

the national security of [an] article,” id. § 1862(b)(1)(A), and is directed to consult 

with specific officials.  The Secretary must then submit a report with his findings 

to the President within 270 days of investigation of any article and offer 

“recommendations . . . for action or inaction.”  Id. § 1862(b)(3)(A).   

 If the Secretary finds that an article is being imported in such quantity or 

under such circumstances as to threaten to impair the national security, the 

President must, within 90 days after receiving the report, determine whether he 

concurs with the Secretary’s finding.  19 U.S.C. § 1862(c)(1)(A)(i).  If the 

President concurs, he is authorized to determine the “nature and duration of the 

action that, in the judgment of the President,” must be taken to “adjust the imports 

Ecug!2<31.ex.11143.VEU.LEI.OOD!!!Fqewogpv!71!!!!Hkngf!14031031!!!!Rcig!26!qh!81



5 

of the article and its derivatives so that such imports will not threaten to impair the 

national security.”  Id. § 1862(c)(1)(A).  If the President determines to take action, 

the statute instructs him to take initial action within 15 days following that 

determination.  Id. § 1862(c)(1)(B). 

 Section 232(d) identifies a non-exclusive list of factors that the Secretary 

and the President must consider.  These factors include the “domestic production 

needed for projected national defense requirements” and “the capacity of domestic 

industries to meet such [national defense] requirements,” as well as “the 

requirements of growth of such industries and such supplies and services including 

the investment, exploration, and development necessary to assure such growth.”  

Id. § 1862(d).  Section 232(d) further requires the Secretary and the President to 

recognize “the close relation of the economic welfare of the Nation to our national 

security.”    

II. Commerce’s Investigation Into The Effect Of Imports Of Steel Articles  
On Our National Security And Recommendations To The President  

On April 19, 2017, the Secretary of Commerce initiated a Section 232 

investigation to determine the effect of steel imports on national security.  See 

generally U.S. DEPARTMENT OF COMMERCE, THE EFFECT OF IMPORTS OF STEEL ON 

THE NATIONAL SECURITY (Jan. 11, 2018) (Steel Rep.) (Compl. Exh. 4).  The same 

day, the Secretary notified the Secretary of Defense, as required by 19 U.S.C. 

§ 1862(b).  Steel Rep. at 18.  In compliance with 19 U.S.C. § 1862(b)(3)(A), the 
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Secretary issued his report and recommendation to the President on January 11, 

2018, within 270 days of initiation of the investigation.  Id.

In the Steel Report, the Secretary found that the availability of steel 

manufactured by a healthy domestic industry is important to national defense.  Id. 

at 23-27, App. H.  In assessing the domestic production needed for projected 

national defense requirements, the Secretary explained that the Department of 

Defense “has a large and ongoing need for a range of steel products that are used in 

fabricating weapons and related systems for the nation’s defense.  Defense 

requirements are met by steel companies which also support the requirements for 

critical infrastructure and commercial industries.”  Id., App. H at 1.  “[I]n many 

cases, the U.S. military relies on special types of steel and the U.S. steel industry’s 

ability to support critical defense needs.”  Id. at App. H at 2.  Likewise, the 

Secretary explained that steel is necessary for critical infrastructure.  Id. at 23.     

Second, the Secretary determined that steel “imports in such quantities as are 

presently found adversely impact the economic welfare of the U.S. steel industry.”  

Id. at 27-41.  In reaching this finding, the Secretary concluded that, “[i]n the steel 

sector, foreign competition is characterized by substantial and sustained global 

overcapacity and production in excess of foreign domestic demand.”  Id. at 27.   

Third, the Secretary found that displacement of domestic steel by excessive 

quantities of imports has the serious effect of weakening our internal economy.  Id.
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at 41.  The Secretary found that domestic steel production capacity is “stagnant and 

concentrated” and that capacity for production in integrated facilities has fallen 

precipitously over the last two decades.  Id. at 43.  As a result, “a further reduction 

in basic oxygen furnace capacity, which is especially important to the ability of 

domestic industry to meet national security needs, is inevitable if the present 

imports continue or increase.”  Id. at 43; see also id. at 45.  This displacement of 

domestic production would place the United States in a position where it may be 

unable to meet demands for national defense and critical industries in a national 

emergency.  Id. at 43-44.  The Secretary further found that the internal economy 

was weakened because domestic production is far below demand, whereas 

domestic utilization rates are well below a sustainable level.  Id. at 45-47.  Given 

the domestic industry’s contraction, the Secretary found that, “[i]f the U.S. requires 

a similar increase in steel production as it did during previous national 

emergencies, domestic steel production capacity may be insufficient to satisfy 

national security needs.”  Id. at 50. 

Fourth, the Secretary found that global excess steel capacity is weakening the 

domestic economy.  Id. at 51.  The Secretary explained that there is “substantial 

chronic global excess steel production led by China,” id., and that several other 

countries also continue to add production capacity.  Id. at 53.   
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In light of these findings, the Secretary recommended that “the President 

take immediate action by adjusting the level of imports through quotas or tariffs on 

steel imported into the United States [so as to] keep the U.S. steel industry 

financially viable and able to meet U.S. national security needs.”  Id. at 58.  The 

Secretary recommended two alternative approaches, each expected to increase the 

domestic industry’s capacity utilization rate to 80 percent.  Id.   

The Secretary proposed that any final proclamation should allow the 

President to exempt certain countries from any measures based on overriding 

economic or security interests but that if a country is exempted, corresponding 

adjustments to the tariff or quotas involving un-exempted countries should be 

considered, to ensure that the overall imports of steel were sufficiently adjusted to 

achieve a sustainable capacity utilization.  Finally, the Secretary recommended that 

Commerce be allowed to exclude particular products based on lack of sufficient 

U.S. production capacity of comparable products or specific national security 

considerations.  Id. at 61. 

III. To Address The Threatened Impairment To National Security,  
The President Issued Multiple Proclamations Adjusting Imports Of Steel  

A. Proclamation 9705

After considering the Secretary’s report and recommendations, the President 

issued a proclamation announcing measures on “adjusting imports of steel into the 

United States.”  Proclamation 9705 of March 8, 2018, Adjusting Imports of Steel 
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Into the United States, 83 Fed. Reg. 11,625 (Mar. 15, 2018) (Compl. Exh. 8).  

Exercising his constitutional and statutory authority, the President established a 25 

percent tariff on imports of steel articles, effective March 23, 2018.  Id. Clauses 

(1)-(2).   

The President acknowledged the Secretary’s findings that the present 

quantities of steel imports and the circumstances of global excess capacity are 

“weakening our internal economy,” resulting in the persistent threat of further 

closures of domestic steel production facilities and the “shrinking [of our] ability to 

meet national security production requirements in a national emergency.”  Id. ¶ 2.  

The President further noted the Secretary’s conclusion that, because of these risks 

and the findings that the United States may be unable to “meet [steel] demands for 

national defense and critical industries in a national emergency,” the present 

quantities and circumstances of steel imports threaten to impair national security, 

as defined in Section 232.  Id.  The President “concur[red] in the Secretary’s 

finding that steel articles are being imported into the United States in such 

quantities and under such circumstances as to threaten to impair the national 

security of the United States[.]”  Id. ¶ 5.   

The President considered the Secretary’s recommendations regarding the 

adjustment of steel imports.  Id.  In selecting a tariff as the appropriate measure, 

the President recognized that the United States “has important security 

Ecug!2<31.ex.11143.VEU.LEI.OOD!!!Fqewogpv!71!!!!Hkngf!14031031!!!!Rcig!31!qh!81



10 

relationships with some countries whose exports of steel articles to the United 

States weaken our internal economy and thereby threaten to impair the national 

security,” and that there is a “shared concern about global excess capacity, a 

circumstance that is contributing to the threatened impairment of the national 

security.”  Id. ¶ 9.  He proclaimed that “any country with which [the United States 

has] a security relationship” could discuss alternative ways to address the 

threatened impairment of our national security caused by imports from that 

country.  Id.  The President left open the option to “remove or modify” restrictions 

on imports “[s]hould the United States and any such country arrive at a satisfactory 

alternative means to address the threat to the national security.”  Id.   

The President authorized the Secretary to exclude from the tariff “any steel 

article determined not to be produced in the United States in a sufficient and 

reasonably available amount or of a satisfactory quality,” and further authorized 

the Secretary “to provide such relief based upon specific national security 

considerations.”  Id. Clause (3).   

Finally, the President directed the Secretary to monitor imports of steel 

articles and to inform him of any circumstances “that in the Secretary’s opinion 

might indicate the need for further action” or “that in the Secretary’s opinion might 

indicate that the increase in duty rate provided for in this proclamation is no longer 

necessary.”  Id. Clause 5(b).  In doing so, the President recognized that the 
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measures set forth in the proclamation were “an important first step in ensuring the 

economic viability of our domestic steel industry.”  Id. Clause 11. 

B. Further Adjustments To The Measures Set Forth  
In Proclamation 9705      

After issuance of Proclamation 9705, the President took a number of 

continuing measures to ensure that the actions taken to adjust imports would 

achieve the objective of averting the threat of impairment to our national security. 

A number of countries, including allies who share our country’s concerns 

about global steel overcapacity, entered discussions with the President, the 

Secretary and the U.S. Trade Representative (USTR) to provide appropriate 

assurances concerning steel exports to the United States.  The President deferred 

imposition of measures on Canada, Mexico, Australia, Argentina, South Korea, 

Brazil, and the countries of the European Union (EU), in the hope of reaching 

agreement to address the threat to national security posed by steel article imports 

from those countries.  Proclamation 9711 of March 22, 2018, Adjusting Imports of 

Steel Into the United States, 83 Fed. Reg. 13,361 ¶¶ 6-9 (Mar. 28, 2018).  The 

President also welcomed “any country with which we have a security relationship” 

“to discuss alternate ways to address the threatened impairment of national 

security.”  Id.  ¶ 3.  If the United States and that country were able to reach 

“satisfactory alternative means,” the President determined that he might remove or 

modify import restrictions on that country and “if necessary, adjust the tariff as it 
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applies to other countries as the national security interests of the United States 

require.”  Id. 

The President next announced that the United States had reached agreement 

in principle with Argentina, Australia, and Brazil concerning alternative means to 

address the threatened impairment to the national security posed by steel imports 

from those countries and extended the temporary exemption for products of those 

countries.  Proclamation 9740 of April 30, 2018, Adjusting Imports of Steel into 

the United States, 83 Fed. Reg. 20,683 (May 7, 2018), ¶ 5, Clause (1).  (Compl. 

Exhibit 9).  The President extended the temporary exemption for products of 

Canada, Mexico, and the countries of the EU until June 1, 2018.  In addition, 

Proclamation 9740 exempted products of South Korea, based on an agreement 

between the United States and South Korea regarding a range of alternative 

measures.  Id. ¶ 4, Clause (1).  After the United States finalized its agreements with 

Argentina, Australia, and Brazil concerning alternative measures, the President 

exempted products from Argentina, Australia, and Brazil from the tariffs on a 

long-term basis.  Proclamation 9759 of May 31, 2018, Adjusting Imports of Steel 

into the United States, 83 Fed. Reg. 25,857 (June 5, 2018).1

1  The United States did not reach agreement regarding alternative means to 
address the impairment to national security posed by steel imports with Canada, 
Mexico, and the EU by June 1, 2018, and the tariff took effect with respect to those 
countries on that date.   
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On August 10, 2018, the President issued another proclamation.  

Proclamation 9772 of August 10, 2018, Adjusting Imports of Steel into the United 

States, 83 Fed. Reg. 40,429 (Aug. 15, 2018).  The President explained that he had 

received information from the Secretary showing that capacity utilization in the 

domestic steel industry, while improving, remained below the target capacity 

utilization level recommended in the Secretary’s report.  The President explained 

that the Republic of Turkey, a major steel exporter, was among the countries 

identified in the Secretary’s report that should be subject to a higher tariff in the 

event the President chose to impose tariffs on only a subset of countries.  Id. at ¶ 6.  

“To further reduce imports of steel articles and increase domestic capacity 

utilization,” the President imposed a 50 percent ad valorem tariff on steel articles 

imported from Turkey.  Id.

On August 29, 2018, the President issued a sixth proclamation to provide 

additional potential relief to steel importers.  Proclamation 9777 of August 29, 

2018, Adjusting Imports of Steel into the United States, 83 Fed. Reg. 45,025 (Sept. 

4, 2018).  Among other things, the President expanded the exclusion process to 

also allow requests to import steel articles from those countries subject to quotas.  

Id. ¶¶ 3-4, Clauses (1)-(2).  The President also authorized the Secretary, in 

consultation with other officials, to provide relief from the quantitative limitations 

Ecug!2<31.ex.11143.VEU.LEI.OOD!!!Fqewogpv!71!!!!Hkngf!14031031!!!!Rcig!35!qh!81



14 

imposed for certain steel articles exempted from the Section 232 tariff in specific 

circumstances.  Id.  

C. Proclamation 9980 On Derivative Articles 

The President then issued another proclamation to ensure increased domestic 

capacity utilization.  Because the earlier actions had not increased domestic 

capacity utilization to a sufficient level to protect national security, as identified in 

the Secretary’s report, the President extended the tariffs to apply to certain steel 

article derivatives.  Proclamation 9980 of January 24, 2020, Adjusting Imports of 

Derivative Aluminum and Derivative Steel Articles into the United States, 85 Fed. 

Reg. 5,281 (Jan. 29, 2020) (Compl. Exh. 1).  Specifically, the President explained 

that the “Secretary has informed me that domestic steel producers’ capacity 

utilization has not stabilized for an extended period of time at or above the 80 

percent capacity utilization level identified in his report as necessary to remove the 

threatened impairment of the national security.”  Id. ¶ 5.   The President further 

noted that “[s]tabilizing at that [80 percent] level is important to provide the 

industry with a reasonable expectation that market conditions will prevail long 

enough to justify the investment necessary to ramp up production to a sustainable 

and profitable level.”  Id.   

The President explained that, “[a]lthough imports of . . . steel articles have 

declined since the imposition of the tariffs and quotas, the Secretary has informed 
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me that imports of certain derivatives of aluminum articles and imports of certain 

derivatives of steel articles have significantly increased since the imposition of the 

tariffs and quotas.”  Id.  The President cited a 33 percent increase of import 

volumes of steel nails, tacks, drawing pins, corrugated nails, staples and similar 

derivative articles between June 2018 and May 2019.  Id. ¶ 7.   

Upon review of the Secretary’s recommendation, the President found that 

the “net effect of the increase of imports of these derivatives has been to erode the 

customer base for U.S. producers of aluminum and steel and undermine the 

purpose of the proclamations adjusting imports of aluminum and steel articles to 

remove the threatened impairment of the national security.”  Id.   

The President explained that the Secretary had identified derivative articles 

whose importations undermined the purpose of the Section 232 duties based on 

three objective criteria, id. ¶ 6: 

(a)  the aluminum article or steel article represents, on 
average, two-thirds or more of the total cost of 
materials of the derivative article; 

(b)  import volumes of such derivative article increased 
year-to-year since June 1, 2018, following the 
imposition of the tariffs in Proclamation 9704 and 
Proclamation 9705, as amended by Proclamation 
9739 and Proclamation 9740, respectively, in 
comparison to import volumes of such derivative 
article during the 2 preceding years; and  

(c)  import volumes of such derivative article 
following the imposition of the tariffs exceeded the 
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4 percent average increase in the total volume of 
goods imported into the United States during the 
same period since June 1, 2018.     

Id. 

 The President concurred with the Secretary’s recommendation that the 

Section 232 remedy include “steel nails, tacks, drawing pins, corrugated nails, 

staples, and similar derivative articles” as well as “bumper and body stampings of 

aluminum and steel for motor vehicles and tractors.”  Id. ¶ 7.  Specifically, the 

President agreed that “foreign producers of these derivative articles have increased 

shipments of such articles to the United States to circumvent the duties on 

aluminum articles and steel articles . . . and that imports of these derivative articles 

threaten to undermine the actions taken to address the risk to the national security 

of the United States.”  Id. ¶ 8.   

 Consequently, the President “concluded that it is necessary and appropriate 

in light of our national security interests to adjust the tariffs imposed by previous 

proclamations to apply to the derivatives of . . . steel articles.”  Id. ¶ 9.  The 

President reasoned that this “action is necessary and appropriate to address 

circumvention that is undermining the effectiveness of the adjustment of imports 

[under Section 232], and to remove the threatened impairment of the national 

security of the United States.”  Id.   
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IV. PrimeSource’s Suit 

PrimeSource alleges that it is an importer of steel fasteners, which are 

derivative products subject to Proclamation 9980.  Compl. ¶¶ 14; 24.  In its 

amended complaint, PrimeSource alleges that: (1) Commerce violated the APA by 

making determinations and providing information and “assessments” to the 

President without following the investigative and consultative procedures set forth 

in 15 C.F.R. 705 et seq., and by not providing notice and an opportunity to 

comment on its advice to the President, Compl. ¶¶ 65-69 (Counts 1); (2) the 

President violated Section 232 when he issued Proclamation 9980 outside of the 

90-day and 15-day time frames set forth in 19 U.SC. § 1862(c)(1), Compl. ¶¶ 72-

73 (Count 2); (3) its procedural due process rights were violated because it was not 

afforded another “opportunity for interested parties to present information,” prior 

to the President extending the tariff to steel article derivatives, Compl. ¶¶ 75-78; 82 

(Counts 3 and 5); and (4) Section 232 itself is an unconstitutional delegation of 

legislative authority to the Executive Branch, id. ¶ 80 (Count 4).  PrimeSource 

seeks to enjoin further enforcement of Proclamation 9980 and a refund of any 

duties paid as a result of Proclamation 9980.  Compl. Prayer for Relief. 
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ARGUMENT 

I. Standard Of Review 

The Court must dismiss a complaint that does not plausibly give rise to an 

entitlement to relief.  USCIT Rule 12(b)(6); Ashcroft v. Iqbal, 556 U.S. 662, 678 

(2009).  A Rule 12(b)(6) motion to dismiss “tests the legal sufficiency of a 

complaint,” Browning v. Clinton, 292 F.3d 235, 242 (D.C. Cir. 2002), which must 

be dismissed if it fails to present a “legally cognizable right of action,” Bell Atl. 

Corp. v. Twombly, 550 U.S. 544, 555 (2007).   

“In deciding a motion to dismiss, the court must accept well-pleaded factual 

allegations as true and must draw all reasonable inferences in favor of the 

claimant,” Kellogg Brown & Root Servs., Inc. v. United States, 728 F.3d 1348, 

1365 (Fed. Cir. 2013), but need not accept legal conclusions contained in the same 

allegations, Twombly, 550 U.S. at 555.  Nor is this Court bound to “accept as true 

allegations that contradict matters properly subject to judicial notice or by exhibit” 

in ruling on a 12(b)(6) motion.  Secured Mail Sols., LLC v. Universal Wilde, Inc., 

873 F.3d 905, 913 (Fed. Cir. 2017) (citation omitted). 

  The Court’s review of the actions of the President pursuant to a statute is 

limited.  Silfab Solar, Inc. v. United States, 892 F.3d 1340, 1346 (Fed. Cir. 2018).  

“For a court to interpose, there has to be a clear misconstruction of the governing 
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statute, a significant procedural violation, or action outside delegated authority.”  

Id. (citing Maple Leaf Fish Co. v. United States, 762 F.2d 86, 89 (Fed. Cir. 1985)). 

II. The Secretary’s Recommendations To  
The President Are Not Subject To Judicial Review 

The Court should dismiss Count 1 because the Secretary’s provision of facts 

and recommendations to the President, for the purpose of assisting the President in 

determining whether the measures the President selected and implemented under 

Section 232 should be modified or adjusted, is not subject to judicial review.  Nor, 

by providing such information and advice, did the Secretary engage in 

“rulemaking,” as defined by 5 U.S.C. § 551(5), such that the Secretary was 

required to provide the public with notice and an opportunity to comment prior to 

the President taking action.  PrimeSource’s claim ignores decades of Supreme 

Court and Federal Circuit authority.  Compl. ¶¶ 63-69.   

The fact that Commerce is an “agency” for purposes of the APA does not 

render all of its decisions subject to judicial review.  PrimeSource’s assertion that 

the Department of Commerce is an agency within the meaning of the APA, while 

undisputed, is insufficient to demonstrate that the Secretary’s confidential 

communications to the President are subject to judicial review.  Compl. ¶ 64.  The 

Secretary’s investigation and report is not final agency action; similarly, neither are 

the Secretary’s subsequent advice and recommendations to assist the President in 

the administration of the measures the President selected.
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The APA provides that judicial review is available for an “agency action 

made reviewable by statute” or for “final agency action for which there is no other 

adequate remedy in a court.”  5 U.S.C. § 704.  For agency action to be “final,” two 

conditions must be satisfied: (1) “the action must mark the ‘consummation’ of the 

agency’s decision-making process -- it must not be of a merely tentative or 

interlocutory nature;” and (2) “the action must be one by which ‘rights or 

obligations have been determined,’ or from which ‘legal consequences will flow.’”  

Bennett v. Spear, 520 U.S. 154, 177-78 (1997).   

By contrast, an agency action is not “final” if it is “purely advisory” and 

does not “affect[] the legal rights of the parties.”  Franklin v. Massachusetts, 505 

U.S. 788, 798 (1992).  It is well-settled that “actions taken to provide information 

and data to aid in the making of a presidential decision do not qualify as ‘final 

agency action.’”  Int’l Refugee Assistance Project v. Trump, 373 F. Supp. 3d 650, 

663 (D. Md. 2019).  The Secretary’s “assessments” concerning the impact of 

shipments of steel derivative articles on the national security, shared with the 

President, fall squarely into this category.  See Compl. ¶¶ 65; 69; 82. 

The Supreme Court’s decision in Franklin v. Massachusetts forecloses 

plaintiff’s claim.  There, the Commonwealth of Massachusetts challenged the 

Secretary of Commerce’s allocation of seats in the House of Representatives based 

on the results of the 1990 census.  The governing statute requires Commerce to 
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forward its calculations to the President, who then forwards the final count to 

Congress.  505 U.S. at 797-98.  The Court explained that there is “no statute that 

rules out an instruction by the President to the Secretary to reform the census, even 

after the data are submitted to him.  It is not until the President submits the 

information to Congress that the target stops moving, because only then are the 

States entitled . . . to a particular number of Representatives.”  Id. at 798.  The 

Court thus reasoned that, “[b]ecause the Secretary’s report to the President carries 

no direct consequences for the reapportionment, it serves more like a tentative 

recommendation than a final and binding determination.  It is, like ‘the ruling of a 

subordinate official,’ not final and therefore not subject to review.”  Id. (quoting 

Abbott Labs. v. Gardner, 387 U.S. 136, 151 (1967)) (citing Chicago & Southern 

Air Lines, Inc. v. Waterman S.S. Corp., 333 U.S. 103, 109 (1948); United States v. 

George S. Bush & Co., 310 U.S. 371, 379 (1940)).   

The Federal Circuit has applied this principle to dismiss challenges to 

recommendations made by subordinate officials to the President regarding the 

imposition of duties.  For example, the court held that “judicial review is not 

available” to challenge the International Trade Commission’s act of recommending 

modifications to the Harmonized Tariff Schedule of the United States “because the 

Commission’s actions are not ‘final’ for purposes of the APA.”  Michael Simon 

Design v. United States, 609 F.3d 1335, 1338 (Fed. Cir. 2010).  The court 
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explained that agency action is “purely advisory” when it does not “contain terms 

or conditions that circumscribe the President’s authority to act” and does not 

“directly modify” the tariff schedule.  Id. at 1340; see also Motions Systems, Inc. v. 

Bush, 437 F.3d 1356, 1362 (Fed. Cir. 2006) (en banc) (explaining that the United 

States Trade Representative’s “actions were analogous to those of the Secretary in 

Franklin, a case in which the Secretary’s report was ‘like a tentative 

recommendation’ or ‘the ruling of a subordinate official’ because it was the 

President who carried the responsibility of transmitting the final report to 

Congress.”); United States Ass’n of Imps. of Textiles & Apparel v. United States, 

413 F.3d 1344, 1349 (Fed. Cir. 2005) (finding an agency’s recommendation 

whether to pursue further negotiations with a foreign country was not final agency 

action). 

In this case, as in Franklin, Motions Systems, and Michael Simon, the 

Secretary’s evaluation of information and sharing of that information with the 

President do not mark the consummation of the decision-making process.  Rather, 

“[i]t is the judgment of the President on those facts which is determinative of 

whether or not the recommended rates will be promulgated.”  George S. Bush & 

Co., 310 U.S. at 379.  The statute places the responsibility to determine the “nature 

and duration” of the relief to be provided on the President, in his “judgment.”  19 

U.S.C. § 1862(c)(1)(A)(ii).  As a corollary, the responsibility to determine whether 
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further adjustments or modifications are necessary remains with the President, not 

with the Secretary. 

The President is not bound by the Secretary’s recommendations or advice.  

Because they in no way limit the President’s authority to act, the Secretary’s 

“assessments” are not “final agency action” or otherwise “rulemaking under the 

APA.”  See Compl. ¶¶ 65; 69.  As we explained above, “the Administrative 

Procedure Act does not provide judicial review for everything done by an 

administrative agency.”  Hearst Radio v. Fed. Communications Comm’n, 167 F.2d 

225 (D.C. Cir. 1948).  And because the President is not an “agency” for purposes 

of APA review, Franklin, 505 U.S. at 800, the President’s own findings of fact and 

exercise of judgment are similarly not subject to review.  George S. Bush Co., 310 

U.S. at 376-77. 

Nor can PrimeSource succeed by characterizing the Secretary’s advice and 

provision of information to the President as a “rule,” as that term is used in 5 

U.S.C. § 551(4).  Compl. ¶¶ 9; 55; 65.  A rule is “the whole or part of an agency 

statement of general or particular applicability and future effect designed to 

implement, interpret, or prescribe law or policy.”  5 U.S.C. § 551(4).  Beyond its 

bare allegation, PrimeSource’s complaint makes no attempt to demonstrate how 
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the Secretary’s expression of advice and information to the President meets this 

definition, and it plainly does not.2

Lastly, as we explain further in Section IV, PrimeSource’s claims that 

Commerce failed to comply with the procedures set forth in 15 C.F.R. Part 705 

fail.  See Compl. ¶¶ 66-67.  Those regulations apply to the Secretary’s 

responsibilities for conducting a Section 232 investigation; they do not apply to 

advice and information subsequently provided to the President.  Further, because 

there is no “final agency action,” any claim that the Secretary failed to comply with 

its regulations also necessarily falls outside the scope of the Court’s review.   

III. The President Complied With Section 232 When He Extended The  
Section 232 Tariffs To Steel Derivative Articles    

Count 2 must be dismissed because the President did not commit a “clear 

violation of the statutory constraints” of Section 232 by adjusting imports of steel 

derivatives “after the 15-day window to implement action” set forth in 19 U.S.C.   

§ 1862.  Compl. ¶¶ 58; 73.  The language, legislative history, purpose, and long-

2  Even when agency action is rulemaking, the “foreign affairs function” 
exemption under Section 553(a)(1) of the APA provides that notice-and-comment 
is not required.  The “foreign affairs function” has previously been interpreted to 
apply to the issuance of interim regulations by U.S. Customs restricting textile 
imports, see Mast Indus. v. Regan, 596 F. Supp. 1567, 1580, 1583 (Ct. Int’l Trade 
1984), and regulations issued by the Committee for the Implementation of Textile 
Agreements unilaterally imposing quotas on textile imports pursuant to the 
multilateral Arrangement Regarding International Trade in Textiles or bilateral 
arrangements, see American Ass’n of Exporters & Importers-Textile & Apparel 
Grp. v. United States, 751 F.2d 1239, 1249 (Fed. Cir. 1985). 
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standing congressional interpretation of the statute, all overlooked in the 

Transpacific opinion relied upon by PrimeSource, require the Court to conclude 

that the President acted lawfully in issuing Proclamation 9980.    

A. The Text Of Section 232 Delegates Broad Continuing  
Authority To The President      

First and foremost, section 232 delegates broad authority to the President to 

make adjustments to actions taken pursuant to the statute.  It requires the President, 

within 90 days after receiving Commerce’s report, to determine the “nature and 

duration” of the action to be taken.  19 U.S.C. § 1862(c)(1)(A)(ii).  If the 

Secretary’s report recommends that action be taken to protect the national security, 

and if the President concurs, the President “must determine the nature and 

duration of the action that, in the judgment of the President, must be taken to 

adjust the imports of the article and its derivatives so that such imports will not 

threaten to impair the national security.”  19 U.S.C. § 1862(c)(1)(A)(ii) (emphasis 

added).   

The statutory terms “nature and duration” are necessarily flexible and broad.  

Depending on factual circumstances, the President could determine that the “nature 

and duration” of the import-adjusting action is contingent upon any number of 

conditions or external events.  And the President could determine that the “nature 

and duration” of the action is dynamic and must be modified as conditions change, 

as he did here to prevent circumvention of Proclamation 9705.   
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Similarly, the President is directed to “implement” his selected action within 

15 days, which should not be read with the finality that PrimeSource appears to 

ascribe to it.  Implement means “to provide a definite plan or procedure to ensure 

the fulfillment” of something.  AM. HERITAGE DICTIONARY OF THE ENGLISH 

LANGUAGE, p. 680.  The requirement to “implement” action within 15 days does 

not foreclose the President’s authority to modify the action selected, as the 

President determines is necessary to protect national security.  Indeed, the tense of 

the operative verb – “implement” – is best construed to apply “not only to 

situations existing and known at the time of enactment, but also prospectively to 

things and conditions that come into existence thereafter.”  Satey v. JPMorgan 

Chase & Co., 521 F.3d 1087, 1092 (9th Cir. 2008) (citation omitted).  

The statute contemplates continued monitoring and adjustments to section 

232(c) actions, as circumstances change.  Section “232([d]) [a]rticulates a series of 

specific factors to be considered by the President in exercising his authority under 

[§] 232([c]).”  Algonquin, 426 U.S. at 559.  Many of these factors, including the 

“domestic production needed for projected national defense requirements,” the 

“capacity of domestic industries to meet such requirements,” and “the impact of 

foreign competition on the economic welfare of individual domestic industries,” 

are dynamic by nature and invite ongoing evaluation and, as necessary, course 

correction. 
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The legislative history confirms that the President’s authority to determine 

the “nature and duration” of the action is subject to future modification.  

Representative Cooper, the floor manager for the bill that became the Trade 

Agreements Extension Act of 1955, explained that “[t]he President would not only 

retain flexibility as to the particular measure which he deems appropriate to take, 

but, having taken an action, he would retain flexibility with respect to the 

continuation, modification, or suspension of any decision that had been made.”  

101 Cong. Rec. 8160-61 (1955) (comments of Rep. Cooper).  The conference 

report on the same bill stated, with reference to what is now Section 232(c), that 

“[i]t is the understanding of all the conferees that the authority granted to the 

President under this provision is a continuing authority.”  H.R. Rep. No. 745, 84th 

Cong. 1st Sess. 7 (1955) (emphasis added).3

The President’s historical exercise of Section 232 authority is consistent 

with that delegation of continuing authority to modify action as circumstances 

require.  Such “long-continued action of the Executive Department” is useful “in 

determining the meaning of a statute or the existence of a power.”  See United 

States v. Midwest Oil Co., 236 U.S. 459, 472-73 (1915).  In Proclamation 3279, 

3  Conference reports are “the most persuasive evidence of congressional 
intent” because they represent “the final statement of terms agreed to by both 
houses, next to the statute itself.”  Demby v. Schweiker, 671 F.2d 507, 510 (D.C. 
Cir. 1981). 
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President Eisenhower established the Mandatory Oil Import Program (MOIP), a 

system of restrictions or quotas on imports of petroleum and petroleum products 

administered by the Secretary of the Interior.  Presidential Proclamation 3279, 

Adjusting Imports of Petroleum and Petroleum Products into the United States, 24 

Fed. Reg. 1781 (Mar. 12, 1959).  That quota system was modified numerous times 

as Presidents sought to address growing domestic demand for oil. “From the 

beginning of the MOIP in 1959 until the removal of quotas in 1973, 24 

proclamations were issued, making numerous modifications in the original 

restrictions.”  United States Tariff Commission, WORLD OIL DEVELOPMENTS AND 

U.S. OIL IMPORT POLICIES, T.C. Publication 632 at 44 (1973).  And in 1973, 

President Nixon invoked his Section 232 authority to drastically alter the remedial 

actions taken on imports of petroleum products.  He suspended existing quotas on 

oil imports and provided for a “gradual transition from the existing quota method 

of adjusting imports” to a “system of fees” to be paid by oil importers for import 

licenses.  Proclamation 4210, Modifying Proclamation 3279 Relating to Imports of 

Petroleum and Petroleum Products Through a System of License Fees and 

Providing for Gradual Reduction of Levels of Imports of Crude Oil, Unfinished 

Oils and Finished Products, 38 Fed. Reg. 9,645 (Apr. 19, 1973).  

The President’s application of the tariffs to derivative steel articles, as a 

response to changing circumstances of imports threatening to impair our national 
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security, is consistent with the statutory language, the legislative history of Section 

232, and this long-standing practice. 

B. The 1988 Amendments Did Not Withdraw This  
Long-Standing Delegation Of Authority To Modify Action 

PrimeSource relies upon Transpacific Steel v. United States, Slip op. 19-142, 

to allege that the President violated the statute in Proclamation 9980.  Compl. ¶¶ 

39; 58.  In that decision, a three-judge panel of this Court preliminarily determined 

that the 90-day and 15-day windows in Section 1862(c)(1) operated as temporal 

limits on the President’s authority to take action to adjust imports and that the 

President could not make a further adjustment by temporarily increasing the tariff 

on steel articles from Turkey.  That decision is neither final nor binding on this 

Court.  See Algoma Steel Corp. v. United States, 865 F.2d 240, 243 (Fed. Cir. 

1989).  Further, as we demonstrate below, the opinion rested on an erroneous 

understanding of the 1988 statutory amendments.  

In preliminarily concluding that section 1862(c)(1) cabins the President’s 

authority to act to a 15-day window, the Transpacific panel relied on the 

amendments to Section 232 imposed by the Omnibus Trade and Competitiveness 

Act of 1988, Pub. L. No. 100-418.  Slip op. 19-145 at 10-11.  That legislation 

amended Section 232 to, among other things, shorten the time period for the 

investigation and to set time frames for presidential concurrence and 

implementation.  Nothing in the 1988 amendments’ text or legislative history, 
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however, suggests that Congress intended to alter, let alone withdraw, its long-

standing delegation of authority to take continuing action.  This Court should not 

infer that Congress did so sub silentio.  Any contrary understanding of the 

deadlines imposed by the 1988 act conflates when the President must take action 

with the nature and duration of action that the President is authorized to take. 

The circumstances leading to passage of the 1988 amendments make clear 

Congress’ desire to prevent inaction, not to curtail further action.  Following a 

March 1983 petition, the Secretary found, in February 1984, that imports of 

machine tools threatened to impair the national security.  President Reagan took no 

action until May 1986, when he announced that the United States would seek to 

enter into voluntary restraint agreements.  Over six months later, in December 

1986, the President announced that the United States had entered agreements with 

Japan and Taiwan.  See generally U.S. General Accounting Office, 

INTERNATIONAL TRADE: REVITALIZING THE U.S. MACHINE TOOL INDUSTRY (July 

1990). 

Congressional testimony reflects frustration by members of Congress and 

the public about what they perceived as undue delay by President Reagan in taking 

action.  Speaker of the House Wright commented that “[m]any of our trade 

problems can be directly traced to the delays, the abuses of discretion, and ill-

considered policy decisions by those officially appointed to carry out American 
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policy.  One of the worst delays was the machine tools case.”  Hearings Before the 

Committee on Ways and Means on H.R. 3 Trade and International Economic 

Policy Other Proposals Reform Act, 100th Congr. (1987).  The Honorable Barbara 

Kennelly further testified to the concern that, absent a deadline for initial action, 

the President would “leave these cases to languish indefinitely,” citing the “very 

real” problem of the machine tool case.  See Hearings Before the Subcommittee on 

Trade of H. Comm. On Ways & Means, 99th Cong., 2d Sess. 1282 (1986). 

Against this backdrop, Congress enacted new requirements to prevent the 

President from indefinitely delaying action.  Section 1862(c)(1)’s 90-day and 15-

day time frames are ways in which Congress exerted this pressure.  Other 

amendments reflect a similar objective.  For example, the President must present a 

written report of his reasons for action or inaction to Congress.  H.R. Conf. Rep. 

100-576, 1988 U.S.C.C.A.N. 1547, 1745 (1988).  In these and other ways, 

Congress was focused on prompting the President to begin to undertake any 

necessary steps required to protect national security. 

In light of the foregoing, there is no basis to find that the 1988 amendments 

withdrew the President’s ability to modify measures taken to address the threat of 

impairment.  Cf. Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Curran, 456 U.S. 

353, 393-94 (1982) (declining to “assume that Congress silently withdrew” an 

existing enforcement tool in light of long history of Congress strengthening the 
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regulations governing commodities futures); United States v. O’Brien, 560 U.S. 

218, 231-32 (2010) (rejecting argument that Congress altered, sub silentio, the 

meaning of a statutory term).  Congress’ overall desire was for the President to be 

proactive in addressing threats of impairment to the national security, and it 

recognized that the President was best positioned to determine the “nature and 

duration” of the measure required to address the threat.  Given there is no 

indication that Congress intended to do so, the 15-day timeframe should not be 

read to withdraw the President’s authority to modify action once identified.  See

Compl. ¶ 39.   

C. A Narrow Construction Of Section 1862(c)(1)’s 90-Day And 15-Day 
Window Is Inconsistent With The Statute’s National Security Purpose  

Construing Section 232 to preclude continuing action would prevent the 

President from achieving the very purpose of the statute.  The Court must interpret 

the statutory text “in light of the purposes Congress sought to serve,” Chapman v. 

Houston Welfare Rights Organization, 441 U.S. 600, 608 (1979), and it must avoid 

interpretations that “cannot be rationalized with the language, purpose, and 

legislative history” of the statute.  Pitsker v. Office of Pers. Mgmt, 234 F.3d 1378, 

1383-84 (Fed. Cir. 2000).   

Section 232 is a congressional mandate to ensure ongoing and appropriate 

adjustments to imports to protect national security.  Algonquin, 426 U.S. at 561.  

Indeed, the Supreme Court has cautioned that Section 232 should not be construed 
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in a way that would cabin the President’s ability to address the identified threat to 

national security.  Id. at 561-62 (“Unless one assumes, and we do not, that quotas 

will always be a feasible method of dealing directly with national security threats 

posed by the ‘circumstances’ under which imports are entering the country, 

limiting the President to the use of quotas would effectively and artificially 

prohibit him from directly dealing with some of the very problems against which 

[the statute] is directed.”)   

That the statute also involves foreign affairs and national security cautions 

against an inflexible reading of these provisions.  “Statutes granting the President 

authority to act in matters touching on foreign affairs are to be broadly construed . . 

. .”  B-West Imps., Inc. v. United States, 75 F.3d 633, 636 (Fed. Cir. 1996).  The 

Federal Circuit has advised that statutes of this nature, which delegate authority to 

the President in matters of international affairs should not be “hemmed in or 

cabined, cribbed, confined by anxious judicial blinders.”  Florsheim Shoe Co. v. 

United States, 744 F.2d 787, 793 (Fed. Cir. 1985) (citation and internal quotation 

omitted).  A broad construction of the statute is owed in no small part because 

“legislation conferring upon the President discretion to regulate foreign commerce 

invokes, and is reinforced and augmented by, the President’s constitutional power 

to oversee the political side of foreign affairs.”  Am. Ass’n of Exps. & Importers-

Textile & Apparel Grp., 751 F.2d at 1248.  Reading section 1862(c)(1)(B)’s 15-day 
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window to preclude the President from addressing, through additional or modified 

action, the threat to the national security that he has already determined exists 

would prevent the President from both achieving the statutory objective and 

exercising his independent authority in matters of foreign affairs and national 

security.  Absent evidence that Congress intended this result (and there is none), 

the Court should not adopt this interpretation.    

D. The Court Should Avoid An Interpretation That Converts  
The Time-Deadlines Into Impermissible Sanctions   

PrimeSource relies upon the interlocutory Transpacific opinion to allege that 

section 1862(c)(1)(A) and (B)’s time frames limit the President’s authority to 

determine the measures to be taken, and to implement those measures within 90-

day and 15-day windows, respectively.  Compl. ¶¶ 3; 39.  In Transpacific, the 

panel appeared to adopt this interpretation of section 1862(c)(1) because, it 

claimed, the deadlines would otherwise be “meaningless” “if the President has the 

power to continue to act, to modify his actions, beyond those deadlines.”  Slip. Op. 

19-145 at 11 n. 13.  This assumes that the only possible purpose of the time periods 

is to extinguish the President’s power to act.  On the contrary, all evidence 

demonstrates that the time limits were intended to motivate the President to take 

initial action quickly.  Such an interpretation gives meaning to these time-related 

provisions without inappropriately foreclosing further action as the President may 

deem necessary.    
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Indeed, the Court may not assume that the time limits preclude the President 

from continuing to take action beyond those deadlines.  The United States Code is 

replete with deadlines requiring officials to act within a specified time frame.  The 

Supreme Court has long held that statutory deadlines, while directory, do not 

necessarily operate to deprive the official of the power to act under the statute:  “If 

a statute does not specify a consequence for noncompliance with statutory timing 

provisions, the federal courts will not in the ordinary course impose their own 

coercive sanction.”  Barnhart v. Peabody Coal Co., 537 U.S. 149, 159 (2003) 

(citing United States v. James Daniel Good Real Property, 510 U.S. 43, 63 

(1993)).   

The Federal Circuit has consistently held that statutory deadlines are 

directory, not mandatory, unless Congress imposes consequences for failing to 

meet the deadlines.  E.g., Hitachi Home Elecs., Inc. v. United States, 661 F.3d 

1343, 1345-46 (Fed. Cir. 2011); Gilda Indus., Inc. v. United States, 622 F.3d 1358, 

1365 (Fed. Cir. 2010) (“[A]bsence of a consequence [in the statute] indicates . . . 

that [the relevant subsection] is a directory provision and not ‘mandatory.’”); 

Canadian Fur Trappers Corp. v. United States, 884 F.2d 563, 566 (Fed. Cir. 1989) 

(“Even though the statute includes a 90 day time frame for the Customs Service to 

act, the lack of consequential language in the latter part of section (d) if the 

Customs Service does not meet that time frame leads us to conclude that Congress 
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intended this part of section (d) to be only directory”).  Section 1862(c)(1)(B) 

directs the President to implement action.  If the Court were to conclude that the 

timelines in Section 1862(c)(1) act as a bar to modifying action, the Court would 

inappropriately convert the time deadlines into a coercive sanction on the 

President, without any evidence that Congress intended that as a consequence.   

E. In Light Of The Broad Construction Owed To The Statute, The 
President Complied With All Procedural Requirements   

In sum, the President complied with all procedural requirements.  He 

concurred with the Secretary’s finding and proclaimed the action to be taken 

within 90 days and he implemented that action within 15 days.  Proclamation 

9705, 83 Fed. Reg. at 11,626, ¶ 5.  He explained that the “nature” of his chosen 

action was a tariff on imports of steel articles.  The President announced that this 

was “an important first step in ensuring the economic viability of our domestic 

steel industry.”  Id. ¶ 11.  At the outset, given the shifting nature of the threat, the 

President anticipated that circumstances might require adjustment of the measures 

he selected in order to ensure that they adequately addressed the threat to our 

national security.  To that end, the President directed the Secretary to monitor 

imports of steel articles and to review the status of such imports with respect to the 

national security, as well as to inform him of any circumstances “that in the 

Secretary’s opinion might indicate the need for further action by the President 

under Section 232.”  Proclamation 9705, 83 Fed. Reg. at 11,628, Clause 5(b).   
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The Secretary complied with the President’s direction by providing him with 

updated information showing that imports volumes of steel nails, tacks, drawing 

pins, corrugated nails, staples and similar derivatives increased over the prior year.  

Proclamation 9980, 85 Fed. Reg. at 5,282, ¶ 7.  The Secretary further offered his 

expert assessment that foreign producers of derivative articles were increasing 

shipments to “circumvent the duties on . . . steel articles imposed” through 

Proclamation 9705.  Id. ¶ 8.   

Based upon these evolving circumstances, the President adjusted the initial 

action – tariffs – to extend to imports of certain derivatives of steel articles.  The 

statute authorizes the President to modify the measures he has selected to ensure 

that they thoroughly address the threatened impairment of national security.  It is 

no defect that the Secretary’s investigation covered steel articles and not 

derivatives of steel articles, such as nails.  Compl. ¶¶ 41-42.  The President is 

authorized to adjust imports of derivatives of articles, even when the Secretary’s 

investigation and report addressed only the article itself.  The President must 

determine the nature and duration of the action that must be taken “to adjust the 

imports of the articles and its derivatives.”  19 U.S.C. § 1862(c)(1)(A)(ii) 

(emphasis added).  The entirety of the President’s actions is consistent with the 

procedures set forth in Section 232.  The Court should dismiss Count 2.    

Ecug!2<31.ex.11143.VEU.LEI.OOD!!!Fqewogpv!71!!!!Hkngf!14031031!!!!Rcig!59!qh!81



38 

IV. The President’s Actions Did Not Violate The Due Process Clause  
And The Secretary Complied With All Statutory And Regulatory Procedures 

As demonstrated above, the President acted consistent with his authority 

when he applied tariffs to steel derivative articles.  Because PrimeSource has 

alleged no property interest protected by the Constitution, its claim that it was 

entitled to due process fails as a matter of law.  No law provides PrimeSource with 

the right to advance notice of the measures the President intends to implement to 

protect our national security.  Further, the Secretary complied with Section 1862(b) 

and its implementing regulations when it conducted its investigation into imports 

of steel articles.  The Secretary was not required to conduct another investigation 

or to follow the procedures for an investigation in order to provide the President 

with advice and assessments of the efficacy of ongoing measures.  Counts 3 and 5 

fail to state a claim and therefore must be dismissed.4

A. PrimeSource Has No Property Interest Protected  
By The Due Process Clause     

The Due Process Clause states that “[n]o person shall . . . be deprived of life, 

liberty, or property without due process of law.”  U.S. CONST. AMEND. V.  The Due 

Process framework has two elements.  First, the claimant must identify a life, 

liberty, or property interest that is protected under the Constitution.  Logan v. 

4  Because of the overlapping allegations relating to the Secretary’s 
compliance with statutory and regulatory procedures, we address Counts 3 and 5 
together. 
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Zimmerman Brush Co., 455 U.S. 422, 428 (1983); see Am. Mfrs. Mut. Ins. Co. v. 

Sullivan, 526 U.S. 40, 59 (1999) (“The first inquiry in every due process challenge 

is whether the plaintiff has been deprived of a protected interest in ‘property’ or 

‘liberty.’”).  Second, assuming a constitutionally-protected interest exists, the 

Court must determine what level of process a claimant should be due.  Logan, 455 

U.S. at 428.   

“To have a property interest in a benefit protected by procedural due 

process, a person must have a legitimate claim of entitlement to the benefit.”  

Zucker v. United States, 758 F.2d 637, 639 (Fed. Cir. 1985) (citing Board of 

Regents v. Roth, 408 U.S. 564, 577 (1972)).  For an interest to be protected under 

the Constitution, the interest must rise above an “abstract need or desire” and 

amount to something “more than a unilateral expectation.”  Town of Castle Rock v. 

Gonzalez, 545 U.S. 748, 756 (2005).   

In an attempt to make the requisite showing that its “property interest in its 

imports [] of steel derivative products” qualifies as a property interest protected by 

the Constitution, PrimeSource cites NEC Corp. v. United States, 151 F.3d 1361, 

1370-71 (Fed. Cir. 1998) as support.  Compl. ¶ 76.  No fair reading of NEC

supports PrimeSource’s view of the law.  In NEC, a statute prescribed a series of 

procedural review steps that the agency was obligated to provide a claimant.  But 

the Court held that the process, in that particular case, was marked by evidence of 
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bias.  151 F.3d at 1371.  All NEC held was that if a statute requires an agency to 

afford claimants certain procedural rights, the agency must carry out those 

procedures fairly and in good faith.  Id. NEC does not hold, let alone suggest, that 

importers have a property interest in the tariff rate applicable to imports of steel 

derivative products.  

In fact, the applicable authority does not support PrimeSource’s theory.  In 

International Custom Products v. United States, for example, the Federal Circuit 

held that engaging in international trade is not a constitutionally protected property 

interest.  791 F.3d 1329, 1337 (Fed. Cir. 2015).  Similarly, the Supreme Court and 

the Federal Circuit have held that “[n]o one has a legal right to the maintenance of 

an existing duty rate.”  Norwegian Nitrogen Prods. Co. v United States, 288 U.S. 

294, 318 (1933); see also A Classic Time v. United States, 123 F.3d 1475, 1476 

(Fed. Cir. 1997).  And in Gilda Industries, Inc. v. United States, the Federal Circuit 

recognized that “[i]t has long been settled that executive actions involving foreign 

trade, such as the imposition of tariffs, do not constitute the taking of property 

without due process of law.”  446 F.3d 1271, 1284 (Fed. Cir. 2006) (citation 

omitted).   

This body of authority defies the notion that business interests arising out of 

imports qualify as a constitutionally protected interest.  See also Am. Ass’n of Exps. 

& Imps.-Textile & Apparel Grp., 751 F.2d at 1250 (“the mere subjective 
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expectation of a future business transaction does not rise to the level of an interest 

worthy of constitutional protection.”); College Sav. Bank v. Florida Prepaid 

Postsecondary Educ. Expense Bd., 527 U.S. 666, 675 (1999) (explaining that 

“business assets,” “goodwill” and “profit” would not even qualify as “property in 

the ordinary sense,” before declining to find a 14th Amendment due process 

violation).   

Finally, as a general proposition, the Constitution does not require advance 

notice and an opportunity to be heard prior to the President’s application of a tariff 

to articles he has found to be circumventing national security measures.  Requiring 

advance notice would plainly hamper the President’s power to address national 

security and could exacerbate the very circumvention of the tariffs that the 

President intended to address.   

   In American Association of Exports & Importers-Textile & Apparel 

Group, the Federal Circuit declined to find that notice-and-comment was required 

for an agency, acting on authority delegated from the President, to impose 

measures governing the import of textile products.  751 F.2d at 1248.  The court 

held that the imposition of quotas is exempt from the APA by virtue of the foreign 

affairs exemption of 5 U.S.C. § 553(a)(1).  The Court observed that the “timing of 

an announcement of new consultations or quotas may be linked intimately with the 

Government’s overall political agenda concerning relations with another country” 
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and found that requiring advance notice of the quotas would “plainly . . . hamper[]” 

“the President’s power to conduct foreign policy.”  Id. at 1250.   

The Court should dismiss Count 3, alleging that the President did not afford 

due process when adjusting the tariff on steel article derivatives.  See Compl. ¶ 78.   

B. Commerce Provided The Notice And Process  
Required Under The Statute And Its Regulations 

Absent a constitutionally-protected interest, the only process a claimant is 

entitled to is whatever the statute or regulation prescribes.  Gilda Indus., 446 F.3d 

at 1283.  PrimeSource’s procedural claims must be dismissed because the 

Secretary provided all of the process required by law.  Section 232(b) and the 

Bureau of Industry & Security’s implementing regulations do not require the 

Secretary to provide notice, opportunity for comment, or publication of the 

Secretary’s further advice and recommendations to the President in his adjustment 

and monitoring of his selected measures.  See Compl. ¶¶ 4(d); 76; 82.  

PrimeSource does not dispute that Commerce complied with all procedural 

requirements in conducting its investigation into imports of steel articles.  Compl. 

¶¶ 40-41; 43-44.  Section 1862(b)(2)(A) requires notice of an investigation, which 

the Secretary provided.  Notice Request for Public Comments and Public Hearing 

on Section 232 National Security Investigation of Imports of Steel, 82 Fed. Reg. 

19,205 (Dep’t of Commerce Apr. 26, 2018) (Compl. Exh. 3).  “[I]f it is 

appropriate,” Commerce shall “hold public hearings or otherwise afford interested 
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parties an opportunity to submit information and advice relevant to [the]

investigation.”  19 U.S.C. § 1862(b)(2)(A) (emphasis added).  Commerce did that 

as well.  See Compl. ¶ 44; Compl. Exh. 3.  Neither the statute nor Commerce’s 

regulations require an opportunity for public comment on the President’s actions or 

require holding a public hearing before the President may impose additional 

measures to protect national security.   

PrimeSource contends that the Secretary failed to comply with its 

regulations when he provided factual assessments and advice to the President in 

administering the measures selected.  See Compl. ¶¶ 4(a); (c)-(d); 54-56.  Part 705 

of the regulations “set forth the procedures by which the Department shall 

commence and conduct an investigation to determine the effect on the national 

security of the imports of any article.”  15 C.F.R. § 705.2.  By their terms, the 

regulations do not apply to actions taken by the Secretary (whether characterized 

as advice, recommendations, or assessments) concerning circumvention of the 

measures selected by the President after the conclusion of the Secretary’s 

investigation.  Thus, PrimeSource fails to state a claim that the Secretary violated 

any statute or regulation.  

  Although the statute and regulation are not susceptible to the reading that 

PrimeSource proposes, there are good reasons why conducting another 

investigation into steel article derivatives would not further the statutory purpose.  
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As we previously explained, supra p. 24-37, the President possesses authority to 

take continuing action to ensure that the remedies he selected are effective.  

Congress recognized that imports of derivatives might circumvent measures on 

imports of articles and authorized the President, in his sole judgment, to determine 

the nature and duration of the action needed to address the threat, including the 

inclusion of imports of derivatives in the selected measures.  Given this 

understanding, reading into the statute a requirement that the Secretary must 

undertake another investigation on steel article derivatives would prevent the 

President from monitoring the effect of his selected remedies and ensuring that 

they have their intended effect; that frustrates the statutory purpose. 

For these reasons, PrimeSource’s contention that the Secretary, in providing 

updated information to the President that imports of steel article derivatives were 

having the effect of circumventing the measures selected by the President, did not 

comply with the statutory and regulatory procedures for an investigation into an 

article, fails as a matter of law.  Compl. ¶¶ 54; 82. 

Nonetheless, PrimeSource contends that it lacked notice and had no basis to 

know that its imported nails (which it does not dispute are steel derivative articles) 

could be subject to adjustment under Section 232.  Compl. ¶¶ 41-42; 77.  This 

claim fails for two reasons.  First, the statute notifies the public that the President 

may adjust the imports of derivatives, even if derivatives themselves are not the 
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article subject to investigation.  19 U.S.C. § 1862(c)(1)(A).  Citizens are “charged 

with knowledge of the law.”  Fed. Crop Ins. Corp. v. Merrill, 332 U.S. 380, 384-

85 (1947); Sandel v. Office of Pers. Mgmt., 28 F.3d 1184, 1187-88 (Fed. Cir. 

1994).  Here, Section 232 authorizes the President to adjust imports of derivatives 

of an article, including when the Secretary’s report of investigation covers only the 

article itself.   

Indeed, the term “derivatives of articles” appears only in sections 

1862(c)(1)(A)(ii) and (c)(1)(B), which relate to the President’s acts and 

responsibilities; the term does not appear in section 1862(b), the provision 

governing the Secretary’s role and responsibilities.  In 1958, Congress expanded 

the President’s authority to include adjusting imports of derivatives of articles that 

were the subject of the investigation.  The Committee Report explains, in relevant 

part:  

In order to further strengthen the section, the Finance 
Committee added language so that adjustments in 
imports which may threaten the security must be made in 
the derivatives of raw materials or products as well as the 
materials or products themselves.  The need for such 
additional language is obvious, for a limitation of the 
materials alone would serve only to spur the importation 
of the finished or semi-finished products which are, in 
the final analysis, the very items most essential to the 
defense of the country.    

S. Rep. No. 232, 84th Cong., 2d Sess. at 12.   
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In subsequent statutory amendments, Congress retained this language 

authorizing the President to adjust imports of “such article and its derivatives.”  

Thus, the Secretary’s investigation into steel articles was not required to 

encompass derivatives in order for the President to adjust the imports of steel 

article derivatives.  The Secretary was not required to notify the public of the 

possibility that steel article derivatives might be included in the President’s 

measures, nor was it required to hold a hearing or receive comments specifically 

on derivatives.  The focus of the Secretary’s investigation and report is the national 

security effects “of imports of articles.”  19 U.S.C. § 1862(b).  

Second, while legally irrelevant, PrimeSource is wrong to assert that “steel 

nails and other derivative products were not considered in the 2017 Section 232 

investigation leading to the January 11, 2018 Report,” Compl. ¶ 42.  Multiple 

commenters during Commerce’s investigation addressed derivative and 

downstream products.  At least four parties emphasized the President’s authority to 

act on derivatives, while urging Commerce to include such downstream products 

in its recommendations to the President.  See

https://www.bis.doc.gov/index.php/documents/section-232-investigations/1726-

merged-public-comments/file at pp. 300, 304 (Written Comments of the Coalition 

of American Flange Producers); 397 (Written Comments of the Diamond 

Sawblades Manufacturers’ Coalition); 1359 (Written Comments of Trinity Meyer 
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Utility Structures, LLC); 1594 (Written Comments of the Wind Tower Trade 

Coalition).5  Other commenters advocated for action on all products covered by 

chapters 72 and 73 of the HTSUS.  Id. at pp. 340 (Written Submission of the 

Committee on Pipe & Tube Imports); 1461 (Comments of the United Association 

Labor Management Cooperation Committee). 

Still others recommended that the measures be applied to “downstream 

products” because “[o]therwise foreign producers will simply shift production to 

products not subject to the remedy, exposing those segments of the steel industry 

to even greater import competition.”  Id. at p. 327 (Written Comments of 

Commercial Metals Company”); see also id. at 331 (Written Submission of the 

Committee on Pipe & Tube Imports) (advocating that “the President include 

downstream steel products such as pipe and tube as well as pipe spools and pipe 

modules in the remedy”).  Likewise, the International Union, United Automobile, 

Aerospace and Agricultural Implement Workers of America (UAW) urged 

Commerce “to stop the downstream ‘end-run’ to avoid remedies,” expressing 

concern “that if a trade remedy is assessed on electrical steel imports, electrical 

steel importers will side-step the duties by importing partial or finished cores and 

5  As a courtesy to the Court, these comments are included as an addendum 
to this motion. 

Ecug!2<31.ex.11143.VEU.LEI.OOD!!!Fqewogpv!71!!!!Hkngf!14031031!!!!Rcig!69!qh!81



48 

transformers comprised of dumped and subsidized foreign-made electrical steel.”  

Id. at p. 856l.   

The written comments also highlighted corresponding public hearing 

testimony from representatives of the Committee on Pipe and Tube Imports, Cold 

Finished Steel Bar Institute, and the American Institute of Steel Construction, 

likewise advocating the importance of including downstream steel products within 

the scope of this investigation.  Merged Public Comments at p. 301.  The testimony 

urged that actions stemming from the investigation “must be extended downstream 

if they are going to be effective” and advocated the inclusion of “downstream 

component parts” made in the United States that are “incorporated into 

subassemblies, motors, and various manufacturing systems.”  Id.; Compl. Exh. 5 

(hearing tr.).  The testimony urging inclusion of “downstream component parts” 

specifically referenced “nails” among relevant steel derivatives.  Steel Rep., Appx. 

F, pg. 134. 

Conversely, importers similarly situated to PrimeSource submitted 

comments advocating for specific derivative products to be excluded from any 

resulting recommendation for action.  Merged Public Comments at pp. 221-22 

(Comments of Business and Institutional Furniture Manufacturers Association); 

Steel Report at pp. 171-74 (testimony of Tracey J. Norberg, U.S. Tire 

Manufacturers Association).  Thus, as a practical matter, interested parties had 
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notice and an opportunity to submit comments on the investigation and the 

potential scope of the remedies to be selected by the President.  Commerce 

provided all process required under the statute.  

PrimeSource’s request for “an[other] opportunity to comment before issuing 

Proclamation 9980 imposing Section 232 tariffs on steel and aluminum derivative 

products,” Compl. ¶ 78, invites this Court to “impose [additional extra-statutory 

procedures when] the agencies have not chosen to grant them.”  Vermont Yankee v. 

NRDC, 435 U.S. 519, 524 (1978).  In sum, Commerce fully complied with the 

procedures required for the conduct of the Secretary’s investigation.  The statute 

and regulations do not require the Secretary to conduct another investigation or 

obtain public comments before the President adjusts a measure he has selected.  

“Neither the action of Congress in fixing a new tariff nor that of the President in 

exercising his delegated power is subject to impeachment if the prescribed forms 

of legislation have been regularly observed.”  A Classic Time, 123 F.3d at 1476.  

The Court should dismiss Counts 3 and 5.

V. Having Been Expressly Rejected By The Supreme Court, The Federal 
Circuit, And A Three-Judge Panel Of This Court, PrimeSource’s Excessive 
Delegation Claim Must Be Dismissed       

PrimeSource contends that Section 232 is unconstitutional on its face as an 

over-delegation by Congress to the President of its legislative powers.  Compl.       

¶ 80.  This constitutional challenge flies in the face of the Supreme Court’s 
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decision in Algonquin, as well as the Court of Appeals for the Federal Circuit’s 

affirmance of the Three-Judge Panel decision in Am. Inst. for Int’l Steel, Inc. v. 

United States, 376 F. Supp. 3d 1335 (Ct. Int’l Trade 2019).  But even absent this 

authority, PrimeSource’s challenge is fatally flawed because Section 232 provides 

the necessary intelligible principle to satisfy the nondelegation test. 

A. The Supreme Court Rejected PrimeSource’s 
Constitutional Challenge In Algonquin  

The Supreme Court has considered the constitutionality of Section 232 and 

concluded that “the standards that [Section 232] provides the President in its 

implementation are clearly sufficient to meet any delegation doctrine attack.”  

Algonquin, 426 U.S. at 559 (emphasis added).  Algonquin’s holding that Section 

232 is a constitutional delegation of authority is unambiguous and binding 

authority that PrimeSource cannot overcome.   

Algonquin involved a challenge to the President’s imposition of a license fee 

scheme on imports of petroleum and petroleum products and the claim that 

imposition of the fees was “beyond the President’s constitutional and statutory 

authority.”  426 U.S. at 556.  President Ford had invoked Section 232 to establish 

license fees for certain imports of petroleum.  Id. at 556.  In the course of 

upholding the license fees, the Court rejected the contention that Section 232 raised 

“a serious question of unconstitutional delegation of legislative power,” holding 
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instead that the statute “easily fulfills” the intelligible principle requirement.  Id. at 

559. 

The Court observed that Section 232 “establishes clear preconditions to 

Presidential action,” including a finding by the Secretary that an “article is being 

imported into the United States in such quantities or under such circumstances as 

to threaten to impair the national security.”  Id.  The Court explained that Section 

232 “[a]rticulates a series of factors to be considered by the President in exercising 

his authority.”  The Court concluded that “the leeway that the statute gives the 

President in deciding what action to take in the event the preconditions are fulfilled 

is far from unbounded”; “[t]he President can act only to the extent ‘he deems 

necessary to adjust the imports of such article and its derivatives so that such 

imports will not threaten to impair the national security.’”  For these reasons, the 

Court “s[aw] no looming problem of improper delegation.”  Id. at 560.   

B. A Three-Judge Panel Of This Court And The Federal Circuit Have  
Rejected The Identical Nondelegation Challenge To Section 232  

A Three-Judge Panel of this Court and the Federal Circuit recently rejected 

facial challenges to Section 232 based upon the same nondelegation claim that 

PrimeSource asserts.   

In AIIS, the Three-Judge Panel granted the government’s motion for 

judgment on the pleadings based upon Algonquin.  The Panel explained that the 

Supreme Court determined that Section 232 “easily” satisfied the intelligible-
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principle test, because “it establishe[d] clear preconditions to Presidential action,” 

including “a finding by the Secretary . . . that an ‘article is being imported into the 

United States in such quantities or under such circumstances as to threaten to 

impair the national security.”  376 F. Supp. 3d at 1340 (quoting Algonquin, 426 

U.S. at 559).  The Panel rejected plaintiffs’ argument that the Court was not bound 

by Algonquin.  The Panel recounted Algonquin’s procedural history and concluded 

that the Supreme Court “squarely confronted the nondelegation challenge in 

response to the arguments put forth by parties in their briefs.”  Id. at 1341.  The 

Panel also rejected plaintiffs’ contention that it was not bound by Algonquin

because of a change in the “legal landscape of judicial review of presidential 

decisions.”  Id.  In a separate dubitante opinion, Judge Katzmann agreed that the 

Court was bound by Algonquin, but suggested that the President’s recent actions 

under Section 232 might justify “revisit[ing]” Algonquin.  Id. at 1352. 

 AIIS appealed to the Federal Circuit and also filed a petition for a writ of 

certiorari before judgment, asking the Supreme Court to “clarify” that Algonquin

did not require rejection of the nondelegation claim.  The Supreme Court denied 

the petition on June 24, 2019.  AIIS, 139 S. Ct. 2748 (2019). 

 In an 18-page non-precedential opinion, the Federal Circuit affirmed the 

judgment.  The court noted that the Supreme Court had rejected the suggestion that 

it must construe Section 232 narrowly “to avoid a serious question of 
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unconstitutional delegation of legislative power.”  AIIS, No. 19-1727, at 12 

(quoting Algonquin, 426 U.S. at 558-59).  Instead, the court ruled:  “Even if 

Section 232 is read to authorize the imposition of a license fee system, the 

standards that it provides the President in its implementation are clearly sufficient 

to meet any delegation doctrine attack.”  Id. at 13 (quoting Algonquin, 426 U.S. at 

559).  The court continued: 

Specifically, the Court quoted its ruling in J.W. Hampton, 
Jr. & Co. v. United States that there is no forbidden 
delegation if “Congress shall lay down by legislative act 
an intelligible principle to which the [President] is 
directed to conform,” 276 U.S. 394, 409 (1928), and 
concluded that “[s]ection 232(b) easily fulfills that test.”  
426 U.S. at 559.  The Court explained that section 232 
“establishes clear preconditions to Presidential action” – 
the Secretary’s finding that an article is being imported in 
such quantities and under such circumstances as to 
threaten the national security – and that “the leeway that 
the statute gives the President in deciding what action to 
take in the event the preconditions are fulfilled is far 
from unbounded.”  Id.  The Court added that the 
President “can act only to the extent ‘he deems necessary 
to adjust the imports . . . so that such imports will not 
threaten to impair the national security’” and that the 
statute “articulat4es a series of specific factors to be 
considered by the President.”  Id. (quoting 19 U.S.C. 
1862(b) (1975)); see also Trade Act of 1974, Pub. L. No. 
93-618, sec. 127(d), 88 Stat. 1978, 1993 (1975).  For 
those reasons, the Court held that there was “no looming 
problem of improper delegation.”  Id. at 560. 

AIIS, No. 19-1727, at 13 (quoting Algonquin).   
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 Accordingly, the court concluded that “Algonquin answers the question of 

the constitutionality of section 232 presented here.  The Court’s rejection of the 

nondelegation-doctrine challenge to section 232 was a necessary step in the 

Court’s rationale for ultimately construing the statute as it did, and the 

constitutional ruling is therefore binding precedent.”  AIIS, No. 19-1717, at 13.  

Emphasizing that the Algonquin Court’s rejection of the nondelegation-doctrine 

challenge rested on its determination that the standards governing the President and 

the Secretary under Section 232 are “constitutionally adequate,” the court held that 

the “same standards are at issue here.”  Id. at 14.  Thus, the Supreme Court 

“necessarily rejected” the facial challenge to Section 232, holding “that there was 

no constitutional problem with the grant of authority in section 232.”  Id. at 15.  In 

light of this unambiguous binding authority, Count 4 must be dismissed. 

C. Even Absent Controlling Precedent, There Would Be No Basis To  
Conclude That Section 232 Impermissibly Delegates Legislative  
Power To The President         

Even if this Court were writing on a clean slate, the Court still should 

dismiss PrimeSource’s constitutional claim because Section 232 easily satisfies the 

requirements of the nondelegation doctrine.  Congress has supplied the “intelligible 

principle” necessary to sustain the statute by defining the general policy, 

specifying factors to be considered, and setting boundaries for action.   
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As noted above, although Congress may not delegate legislative power, it 

may confer discretion on the Executive to implement and enforce federal law so 

long as it provides an “intelligible principle.”  J.W. Hampton, 276 U.S. at 409.  The 

“intelligible principle” standard is “not demanding.”  Gundy v. United States, 139 

S. Ct. 2116, 2129 (2019).  The Court has “deemed it ‘constitutionally sufficient if 

Congress clearly delineates the general policy, the public agency which is to apply 

it, and the boundaries of this delegated authority.’”  Mistretta v. United States, 488 

U.S. 361, 372-73 (1989) (citation omitted).   

Section 232 satisfies this test.  Section 232 contains a “clearly delineate[d] 

general policy”: to avert the impairment of national security by adjusting imports 

of any articles that are found to impair or threaten to impair national security.  The 

legislative history of the 1958 version of the statute explained that it was “designed 

to give the President unquestioned authority” to take action “whenever danger to 

our national security results from a weakening of segments of the economy 

through injury to any industry, whether vital to the direct defense or a part of the 

economy providing employment and sustenance to individuals or localities.”  S. 

Rep. No. 85-1838, 85th Cong. 2d Sess. (1958) at 5-6.  Section 232 identifies the 

officials who are to apply the general policy.  The Secretary conducts an 

investigation, reports findings, and offers the President a recommendation. 19 

U.S.C. §§ 1862(b)(1)(A); (b)(3)(A).  The President, in turn, is charged with 
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determining whether he agrees with the Secretary’s findings and taking action. 19 

U.S.C. § 1862(c)(1)(A).  

Section 232 delineates the boundaries of the President’s delegated authority.  

The President only may act at the conclusion of the Secretary’s investigation and 

only if he concurs with the Secretary’s affirmative finding.  19 U.S.C.                       

§ 1862(c)(1)(A)(ii).  Section 232 only authorizes the President to “adjust imports” 

of the article found to be impairing or threatening to impair the national security 

and only such action “so that such imports will not threaten to impair the national 

security.”  19 U.S.C. § 1862(c)(1)(A)(ii); see 19 U.S.C. § 1862(c)(3)(A) (“such 

other actions as the President deems necessary to adjust the imports of such article 

so that such imports will not threaten to impair the national security”).  Section 232 

further articulates several specific factors to guide the President in his decision-

making.  19 U.S.C. § 1862(d).   

 Finally, any separation of powers concerns are less substantial here because 

of the President’s independent constitutional authority over national security and 

foreign affairs.  The “same limitations on delegation do not apply ‘where the entity 

exercising the delegated authority itself possesses independent authority over the 

subject matter.’”  Loving v. United States, 517 U.S. 748, 773 (1996) (citation 

omitted).  Thus, a delegation to the Executive that might otherwise be improper if 

confined to internal affairs may “nevertheless be sustained on the ground that its 
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exclusive aim is to afford a remedy for a hurtful condition within foreign territory.”  

United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 315 (1936). 

While the Supreme Court did not need to resort to this principle in 

Algonquin, the President’s independent constitutional authority over matters of 

national security and foreign affairs further confirms the constitutionality of 

Section 232.  Indeed, while it did not need to reach the issue because of its holding 

that Algonquin controls, the Federal Circuit observed that “the President has some 

independent constitutional authority over national security and dealings with 

foreign nations, including in the form of executive agreements.”  AIIS, No. 19-

1727, at 16.  Quoting the Supreme Court’s recent decision in Trump v. Hawaii, 138 

S. Ct. 2392, 2419-20 (2018), which in turn quoted Mathews v. Diaz, 426 U.S. 67, 

81 (1976), the court concluded:  “The upshot of our cases in this context is clear:  

‘Any rule of constitutional law that would inhibit the flexibility ‘of the President 

‘to respond to changing world conditions should be adopted only with the greatest 

caution,’ and our inquiry into matters of entry and national security is highly 

constrained.”  Id. 

“When the President acts pursuant to an express or implied authorization of 

Congress, his authority is at its maximum, for it includes all that he possesses in his 

own right plus all that Congress can delegate.”  Youngstown Sheet & Tube Co. v. 

Sawyer, 343 U.S. 579, 635 (1952) (Jackson, J., concurring).  In recognition of this 
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principle, courts have granted broader deference to delegations of authority to the 

President in matters involving national security and foreign affairs.  “Congress – in 

giving the Executive authority over matters of foreign affairs – must of necessity 

paint with a brush broader than that it customarily wields in domestic areas.”  

Zemel v. Rusk, 381 U.S. 1, 17 (1965); see also Clinton v. City of New York, 524 

U.S. 417, 445 (1998) (distinguishing the President’s degree of discretion and 

freedom from statutory restriction in the realm of foreign affairs and international 

trade, from the domestic realm).  In exercising his authority under Section 232, the 

President is unquestionably operating in the realms of foreign trade and national 

security, a shared prerogative of both Congress and the President.  Ziglar v. 

Abbasi, 137 S. Ct. 1843, 1861 (2017).   

Accordingly, even if PrimeSource’s constitutional claim did not conflict 

with existing authority, it would nonetheless have to be dismissed for failure to 

state a claim because Section 232 satisfies the “intelligible principle” test. 

CONCLUSION 

 For these reasons, we respectfully request that the Court dismiss 

PrimeSource’s first amended complaint. 

      Respectfully submitted, 

      JOSEPH H. HUNT 
      Assistant Attorney General 
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ADDENDUM:  

EXCERPTS FROM STEEL INVESTIGATION 
COMMENTS
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May 31, 2017 

BY E-MAIL: STEEL232@BIS.DOC.GOV

Mr. Brad Botwin 

Director, Industrial Studies 

Office of Technology Evaluation 

Bureau of Industry and Security 

U.S. Department of Commerce 

1401 Constitution Avenue, N.W., Room 1093 

Washington, DC 20230 

Re: Section 232 National Security Investigation of Imports of Steel: Comments of American Association of Exporters 

and Importers 

 Document No.: 2017-08499 

Dear Mr. Botwin:

On behalf of the American Association of Exporters and Importers (“AAEI”), we submit the following written comments to the 
Bureau of Industry and Security (“BIS”), in connection with its national security investigation of imports of steel, pursuant to
Section 232 of the Trade Expansion Act of 1962, as amended, 19 U.S.C. § 1862.  These comments are timely submitted in 
accordance with BIS’ Federal Register notice, 82 Fed. Reg. 19,205 (April 26, 2017). 

AAEI has been a national voice for the international trade community in the United States since 1921. AAEI represents the 
entire spectrum of the international trade community across all industry sectors. Our members include manufacturers, 
importers, exporters, wholesalers, retailers and service providers to the industry, which is comprised of brokers, freight 
forwarders, trade advisors, insurers, security providers, transportation interests and ports. Many of these enterprises are small 
businesses seeking to export to foreign markets. AAEI promotes fair and open trade policy. We advocate for companies 
engaged in international trade, supply chain security, export controls, non-tariff barriers, import safety and customs and border 
protection issues.  AAEI is the premier trade organization representing those immediately engaged in and directly impacted 
by developments pertaining to international trade. We are recognized as the technical experts regarding the day-to-day 
facilitation of trade, including the administration of and compliance with customs and export control laws of the United States,
including anti-dumping and countervailing duty laws. 

Specifically, these comments address the question posed by Secretary of Commerce Ross in the May 24, 2017 hearing, as 
to what products should be covered.  As discussed further below, AAEI believes that if the Trump Administration takes action 
to restrict imports under Section 232, import relief should be limited to steel mill products (i.e., semi-finished, flat, long, and 
pipe and tube products) that are currently subject to licensing requirements under the Steel Import Monitoring and Analysis 
(“SIMA”) System. 
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The majority of speakers at the May 24 hearing either advocated for or against Section 232 import restraints on steel generally,
but several of the speakers addressed their remarks to particular steel mill products that should or should not be covered.  
AAEI noted with concern that a few speakers urged the Administration to include import restraints on downstream products 
that are further manufactured from steel mill products.  For example, the representative of AK Steel Corporation argued not 
only that grain-oriented and non-oriented electrical steel products should be included within any import relief program, but also 
that import restrictions should be extended to electrical cores and transformers, which of course are not basic steel mill 
products, but instead are further manufactured downstream products.  Similarly, the representative of the Cold Finished Steel 
Bar Institute argued not only that Section 232 import remedies should be applied to cold finished bars, but also to downstream 
component parts made of cold finished bars that are incorporated into subassemblies.  Furthermore, the representative of the 
American Institute of Steel Construction argued that import restrictions should include restraints on fabricated structural steel
further manufactured from steel mill products. 

AAEI strongly recommends that the Administration reject such requests to cover downstream further manufactured goods 
made from steel mill products, for several reasons. 

First, President Trump’s April 20, 2017 Memorandum directs the Secretary of Commerce, pursuant to Section 232, to 
determine whether “steel is being imported into the United States in such quantities or under such circumstances as to threaten 
to impair the national security,” and if so, to “recommend actions and steps that should be taken to adjust steel imports so that 
they will not threaten to impair the national security.”1  The President’s Memorandum directs the Secretary of Commerce to 
recommend adjustments to “steel imports” (if necessary), but does not direct the Secretary to recommend adjustments to 
downstream products that are further manufactured from steel imports. 

Second, neither the notice issued by Secretary Ross to initiate the Section 232 investigation,2 nor the National Security 
Industrial Base Regulations criteria,3 direct the Secretary to consider possible import restraints on downstream products in a 
Section 232 investigation. 

Third, it is important that the Department of Commerce identify a precise product scope for its investigation, so that all U.S.
importers have notice of what products are included in or excluded from any import restrictions that the President may impose 
under Section 232.  An inability to provide precise definitions of products that are covered will harm importers by not allowing
them to adjust their supply chains in a manner to comply with any Section 232 relief.  The inclusion of further manufactured 
downstream products will inevitably create vague contours that will created unintended harm to the importing community. 

Fourth, if the Department of Commerce does not identify the exact scope in advance, it will be impossible for interested parties
to comment on the appropriateness or impact of import competition on the economic welfare and possible relevant factors 
that could cause a weakening of the national economy. 

Fifth, if the Department of Commerce includes “downstream products” as suggested by some commentators, it will be an 
enormously complex enterprise to determine where to draw the line.  For example, if the Department of Commerce were to 
adopt the suggestion of the Cold Finished Steel Bar Institute to include downstream component parts made from cold finished 
bars that are incorporated into subassemblies, would that include downstream component parts that are made of both cold 
finished bars and other materials?  How, for example, would the Department, acting in concert with U.S. Customs and Border 
Protection, determine at the time of entry whether a particular part made with cold finished bars is or is not destined to be 
incorporated into subassemblies? 

1 Memorandum on Steel Imports and Threats to National Security, 2017 DAILY COMP. PRES. DOC. 259 (Apr. 20, 2017) §3(b) 
(emphasis added). 
2 See generally Notice Request for Public Comments and Public Hearing on Section 232 National Security Investigation of 
Imports of Steel, 82 Fed. Reg. 19,205 (April 26, 2017). 
3 15 C.F.R. § 705.4.
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Sixth, including downstream products would present a multitude of problems for purposes of the Section 232 analysis that the 
Department of Commerce and other agencies must provide to the President.  How would the Section 232 investigation 
determine the effect on national security of possible import restraints on national security with respect to the further
downstream manufacturers that now must pay more than the world market price for their inputs?  For example, if the import 
relief is extended to downstream component parts that are made for subassemblies, the Department of Commerce would 
need to consider whether this would weaken the defense industrial base with respect to subassembly manufacturers that 
would have a competitive disadvantage vis-à-vis their foreign competitors, as a result of imports of increasing “component 
parts.”  It is simply too complicated for the Department of Commerce, in conjunction with the other agencies involved in the 
Section 232 recommendation (such as the Department of Defense, or Department of Homeland Security) to investigate the 
effects of import restraints potentially placed on the myriad of downstream products made from steel mill products, and to 
draw dividing lines from scratch. 

Finally, AAEI notes that the Department of Commerce already maintains a detailed list of steel imports, identified by 
Harmonized Tariff Code number, for which import licenses are required.  See
http://enforcement.trade.gov/steel/license/SMP_byHTS.pdf.  The Steel Import Monitoring and Analysis System (“SIMA”) 
already collects detailed statistical data through a licensing system on a well-defined list of steel imports entering the United
States roughly five weeks earlier than it otherwise would be available.  All steel mill imports into the United States require a
license issued by the SIMA office.  The SIMA licensing system is an online automatic system for users to register, request, 
and receive licenses in a quick and timely manner, found under http://enforcement.trade.gov/steel/license/index.html.  Since 
the Department of Commerce already defines steel imports for monitoring purposes via this system, it should use the same 
HTS codes to define the products potentially covered by the section 232 investigation on steel imports.  Because this is an 
objective list that the Department of Commerce uses to define steel imports, AAEI urges the Department of Commerce to 
define the scope of covered “steel imports” to be synonymous with the list of products for which licenses are required pursuant
to the SIMA.  Finally, AAEI notes that the SIMA system is already authorized through March 21, 2022.4

For all of the above reasons, AAEI urges the Department of Commerce to define the scope of its Section 232 investigation to 
cover only steel mill products that are monitored through the SIMA system, and that if the Department of Commerce 
recommends import relief under Section 232, the import relief should extend only to steel mill products currently covered by 
the SIMA system. 

Respectfully submitted, 

Marianne Rowden 

President & CEO 

4 Steel Import Monitoring and Analysis System, 82 Fed. Reg. 1183 (Jan. 5, 2017) codified at 19 C.F.R. § 360.105.
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May 30, 2017 

Secretary Wilbur L. Ross, Jr. 

U.S. Department of Commerce 

1401 Constitution Ave., NW 

Washington, D.C. 20230 

Re: Section 232 National Security Investigation of Imports of Steel; 

Request to Define and Limit the Categories of Steel Products Subject 

to Import Adjustments 

Dear Mr. Secretary: 

BIFMA is the trade association for business and institutional furniture producers. Since 1973, we 

have served as the voice of the commercial furniture industry. We are an international trade 

association with 322 manufacturers, suppliers, and service providers to the industry. Our core 

membership is based in North America and we believe that the Department should seriously 

consider the negative economic impact of any import adjustment on industries that use steel and 

define and limit the categories of steel products covered accordingly. 

It is difficult to imagine how it is in our national security or national economic interests to impose 

tariffs or quotas that risk thousands of jobs in steel-consuming industries. Disregarding or 

discounting the economic impact of adjustments on consuming industries could have serious and 

unintended consequences. We urge the Department to refrain from, or carefully limit, any import 

adjustment recommendations.    

Any adjustment to steel imports is likely to increase steel prices domestically. Adjustments that 

restrict supply and increase costs domestically will cause significant, negative financial 

consequences for companies.  A sudden increase in material costs would be extremely 

detrimental for our members and the customers that they supply including schools, units of 

government, leading businesses who purchase furniture products, small and medium 

manufacturers from whom they buy goods and services, family-owned dealers who sell this 

industry’s products across the country, and the direct and indirect employees of the entire value 

chain. We urge the Department to take into consideration the serious ramifications to steel-

consuming manufacturers while considering any recommendation it may make to the President. 
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Should the Department feel compelled to make adjustment recommendations, we implore the 

Department to tailor those recommendations carefully to enhance national security and avoid 

harming steel-consuming, American manufacturers. Our members purchase a wide range of 

downstream products from domestic and non-domestic sources for use in the production of office 

furniture. Imposing trade remedies on imports of “input” products, including but not limited to, 

stamped/formed metal used to make brackets and frames; gas cylinders used for seating 

adjustability; mechanisms like drawer slides and chair controls; steel tubing for frames and chair 

legs; hardware including nuts, bolts, and screws; and welded assemblies used for frames and 

chairs, would force companies to either absorb the increased costs or raise prices on finished 

products, which hurts our global competitiveness. These consequences will harm activities and 

employees across our U.S. locations. 

For these reasons, we respectfully request that the Department refrain from adjustment 

recommendations that will artificially inflate domestic steel prices.  Should the Department 

proceed with adjustment recommendations, we ask that the recommendations narrowly define 

and limit the categories of steel products to those critical for national security. We would be 

pleased to work with the Department to help identify and define categories of downstream 

commercial steel products that should not be subject to import adjustments.   

If you have any questions regarding this matter, please do not hesitate to contact me directly. 

Sincerely, 

Brad Miller 
Director of Advocacy & Sustainability 
Business and Institutional Furniture Manufacturers Association (BIFMA) 
Telephone: 616-980-9797 
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May 31, 2017 

Via Email: Steel232@bis.doc.gov 

Mr. Brad Botwin 
Director, Industrial Studies 
Office of Technology Evaluation 
Bureau of Industry and Security 
U.S. Department of Commerce 
1401 Constitution Avenue, NW 
Washington, D.C. 20230 

Re: Section 232 Investigation of Steel Imports – Written Submission of the 
Committee on Pipe & Tube Imports 

Dear Director Botwin: 

This submission is filed on behalf of the Committee on Pipe and Tube Imports (“CPTI”) 

pursuant to the notice published in the Federal Register on April 26, 2017 requesting public 

comments on the National Security Investigation of steel imports under Section 232 of the Trade 

Expansion Act of 1962 (82 Fed. Reg. 19,205).  

As an initial matter, CPTI appreciates that its chairman was selected to testify during the 

Department’s hearing on May 24, 2017. As highlighted during this testimony, CPTI is the 

leading trade association for the steel pipe and tube industry in the United States, with 40 

members employing more than 35,000 employees in 32 states. The instant investigation is vital 

to CPTI and its members. Imports of pipe and tube have been harming domestic producers for 

decades, leading to lower revenues, job losses, plant closures, and missed opportunities for 

investment in new equipment and technologies. In testimony before the panel, for example, the 
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PUBLIC DOCUMENT

May 31, 2017 

Via Email: Steel232@bis.doc.gov 

Mr. Brad Botwin 
Director, Industrial Studies 
Office of Technology Evaluation 
Bureau of Industry and Security 
U.S. Department of Commerce 
1401 Constitution Avenue, NW 
Washington, D.C. 20230 

Re: Section 232 Investigation of Steel Imports – Written Submission of the 
Committee on Pipe & Tube Imports 

Dear Director Botwin: 

This submission is filed on behalf of the Committee on Pipe and Tube Imports (“CPTI”) 

pursuant to the notice published in the Federal Register on April 26, 2017 requesting public 

comments on the National Security Investigation of steel imports under Section 232 of the Trade 

Expansion Act of 1962 (82 Fed. Reg. 19,205).  

As an initial matter, CPTI appreciates that its chairman was selected to testify during the 

Department’s hearing on May 24, 2017. As highlighted during this testimony, CPTI is the 

leading trade association for the steel pipe and tube industry in the United States, with 40 

members employing more than 35,000 employees in 32 states. The instant investigation is vital 

to CPTI and its members. Imports of pipe and tube have been harming domestic producers for 

decades, leading to lower revenues, job losses, plant closures, and missed opportunities for 

investment in new equipment and technologies. In testimony before the panel, for example, the 
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representative of TMK IPSCO detailed its declining capital spending and plant closures resulting 

from low-priced imports. 

The domestic industry has repeatedly pursued and won relief from unfairly traded pipe 

and tube imports, but – as the government panel heard from witnesses including the 

representative of Cliffs Natural Resources, Inc. – relief is often fleeting as importers seek out 

new suppliers willing to undersell domestic prices in order to gain market share. For example, as 

shown in the following chart, import volumes for 2017 are up by more than 50 percent compared 

to 2016 notwithstanding the issuance of multiple new trade remedy orders last year.1

1 See Heavy Walled Rectangular Welded Carbon Steel Pipes and Tubes from the 
Republic of Turkey: Amended Final Affirmative Countervailing Duty Determination and 
Countervailing Duty Order, 81 Fed. Reg. 62,874 (Sep. 13, 2016); Heavy Walled Rectangular 
Welded Carbon Steel Pipes and Tubes from the Republic of Korea, Mexico, and the Republic of 
Turkey: Antidumping Duty Orders, 81 Fed. Reg. 62,865 (Sep. 13, 2016); Welded Stainless 
Pressure Pipe from India: Antidumping Duty and Countervailing Duty Orders, 81 Fed. Reg. 
81,062 (Nov. 17, 2016); Circular Welded Carbon-Quality Steel Pipe from the Sultanate of
Oman, Pakistan, and the United Arab Emirates: Amended Final Affirmative Antidumping Duty 
Determination and Antidumping Duty Orders, 81 Fed. Reg. 91,906 (Dec. 19, 2016).
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CPTI therefore supports the Trump Administration’s initiation of this investigation and requests

that the President include downstream steel products such as pipe and tube as well as pipe spools 

and pipe modules in the remedy. 

CPTI files the following comments in order to augment its oral testimony and include 

information that could not be presented during the five minutes allotted. In particular, CPTI 

addresses: (1) how pipe and tube are essential to national security; (2) how the relief offered to 

the domestic pipe and tube industry through trade remedy proceedings is insufficient to protect 

national security; and (3) a recommendation for how the President should adjust imports in order 

to protect our national security. 

I. STEEL PIPE AND TUBE IS ESSENTIAL TO NATIONAL SECURITY 

The Department has correctly recognized that national security in the context of Section 

232 involves far more than military equipment. In the most recent investigation, Iron Ore and 

Semi-Finished Steel, the Department “adopted a broader concept of national security, one that 

also embraces the needs of those industries that the U.S. Government has determined are critical 

to minimum operations of the economy and government.”2 CPTI agrees with the Department that  

the term “national security” can be interpreted more broadly to include the general 
security and welfare of certain industries, beyond those necessary to satisfy 
national defense requirements, that are critical to the minimum operations of the 
economy and government (“critical industries”). . . 3

On this basis, the Department defined national security to include “the requirements of 

certain critical industries for finished steel and based thereon, for iron ore and semi-finished steel 

2 The Effect of Imports of Iron Ore and Semi-Finished Steel on the National Security
(Oct. 2001), at 14. 

3 Id. at 5. 
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as inputs.”4 The Department then concluded that input consumption by 28 critical industries 

implicated national security, including numerous industries where pipe and tube play a key role, 

such as construction, petroleum and natural gas, pipelines, motor vehicles, and aircraft.5

As witnesses testified during the hearing, steel pipe and tube have myriad direct military 

applications, including as casings for munitions and components in piping systems for an array 

of vehicles and weapons systems, as well as in prefabricated buildings like barracks.6 Steel pipe 

and tube also contribute to national security in other ways, including through their widespread 

use in oil wells, pipelines, and refineries.7 Without steel pipe and tube, the United States would 

not be able to extract, process, or transport petroleum products that are essential not only for the

mobility of our military, but also for the day-to-day functioning of our economy. Pipe and tube 

also play an important role in other essential operations, including the transmission of critical 

fluids and gases for fire protection, industrial production, heating and cooling, and water 

systems. 

Domestic pipe and tube manufacturing is also important to our national security because it 

4 Id.

5 Id. at 16, Table 2. 

6 See, e.g., Stupp Corporation Website, available at http://www.stuppcorp.com/about
(“Stupp has devoted its manufacturing capacity to support the defense needs of the United States 
in every major war except the Spanish American War. Since 1973, Stupp has produced Mk82, 
Mk83 and Mk84 bomb bodies for the Department of Defense.”); Department of Defense, 
Military Standard for Bending of Pipe or Tube for Ship Piping Systems (Dec. 1975), available at 
http://everyspec.com/MIL-STD/MIL-STD-1600-
1699/download.php?spec=MIL_STD_1627B.1676.pdf.

7 See, e.g., Certain Oil Country Tubular Goods from India, Korea, the Philippines, 
Taiwan, Thailand, Turkey, Ukraine, and Vietnam, Investigation Nos. 701-TA-499-500 and 731-
TA-1215-1217 and 1219-1223 (Final), USITC Publication 4489 (Sep. 2015) at 8.
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consumes significant volumes of steel made by U.S. companies.8 This volume is critical to the 

operations – and profitability – of domestic steel makers. As witnesses testified during the 

hearing, domestic steel producers need to sell large volumes in order to generate sufficient 

revenue to stay competitive by investing in new technologies, equipment, and worker training. 

Domestic pipe and tube makers tend to buy their input materials from domestic sources, helping 

to strengthen upstream producers. Imported pipe and tube tends to be made from foreign steel, 

damaging the U.S. economy twice over – once for the steel and then again for the pipe. A strong 

steel industry is important for the national security, and a strong pipe and tube manufacturing 

base is one of the keys to ensuring a healthy steel industry. 

II. THE RELIEF OFFERED TO DOMESTIC PIPE AND TUBE MAKERS 
THROUGH TRADE REMEDIES IS INSUFFICIENT TO PROTECT THE
INDUSTRY AND NATIONAL SECURITY 

As numerous witnesses testified during the May 24, 2017 hearing, the domestic steel 

industry has been weakened by years of competition against dumped and subsidized imports. 

The same is true of downstream industries like pipe and tube.  

From 2000 to 2016, global steelmaking capacity more than doubled, from approximately 

1.0 billion tons to 2.4 billion tons.9 Demand grew much more slowly, however, so that by 2014 

the world had 0.7 billion tons of excess capacity.10 China accounted for most of this growth in 

steel capacity, and a vast quantity of excess capacity: from 2005 through 2015 China added 716 

8 See, e.g., Certain Hot-Rolled Steel Flat Products from Australia, Brazil, Japan, Korea, 
the Netherlands, Turkey, and the United Kingdom, Investigation Nos. 701-TA-545-547 and 731-
TA-1291-1297 (Final), USITC Publication 4638 (Sept. 2016). 

9 OECD, World Crude Steelmaking Capacity (Dec. 2015), available at 
http://www.oecd.org/sti/ind/steelcapacity.htm.

10 OECD, Capacity Developments in the World Steel Industry, at 8 (April 2016), 
available at http://www.oecd.org/sti/ind/Capacity-Developments-Steel-Industry.pdf.
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million tons of net new capacity, or approximately 80 percent of the total growth in world steel 

capacity in that period.11 As of 2014, however, China used only 72 percent of this amount, giving 

it unused factory production capability to make 317 million tons of steel – almost double total 

North American steel-making capacity.12

Chinese subsidies to steel manufacturers and the resulting overcapacity have reached epic 

proportions.13 This overcapacity bleeds over into other countries where Chinese steel is 

converted into pipe and tube and then exported to the United States.14 The publication WORLD 

STEEL DYNAMICS in April 2017 reported, for example, that Chinese hot-rolled steel was being

offered at $384 per metric ton whereas the price for the same product from a U.S. supplier was 

$710. This price differential allows foreign pipe and tube manufacturers to sell products into the 

United States at low prices with which domestic manufacturers cannot compete without selling 

at prices less than costs of production. 

It is no accident that China’s neighbor South Korea rapidly increased its exports of steel 

pipe and tube to the United States commensurate with growing Chinese steel production.15 The

decrease in imports of pipe and tube from China at the same time imports of the same products 

from Korea grew is reflected in the following chart: 

11 Id. at 14-15 & Table 3. 

12 Id. at 12, 15 & Table 4. 

13 See STEEL INDUSTRY COALITION, Report on Market Research into the People’s 
Republic of China Steel Industry – Executive Summary (June 30, 2016), full report available at 
https://www.steel.org/~/media/Files/AISI/Reports/Steel-Industry-Coaliton-Full-Final-Report-
06302016, Exhibit 1.

14 See generally L. Brun, Overcapacity in Steel: China’s Role in a Global Problem, DUKE 

UNIVERSITY (Sept. 2016).  

15 Compare Department of Commerce, U.S. Imports of Steel Mill Products, Exhibit 2;
Trading Economics, China Steel Production 1990-2017, Exhibit 3.
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In 2011, Korean imports of pipe and tube overtook those from Canada.16 Regrettably, 

although the pipe and tube trade with Canada is relatively balanced,17 trade with Korea is one-

sided. As the President of U.S. Steel Tubular Products testified, for example, Korea has no 

domestic demand for Oil Country Tubular Goods and thus its entire industry was built for export.  

Domestic pipe and tube producers have tried using domestic trade remedy proceedings to 

shield themselves from the deleterious effects of unfairly traded imports. There are currently 60

trade remedy orders covering steel pipe or fittings products – approximately 15 percent of total 

16 See Department of Commerce, U.S. Imports of Steel Mill Products, Exhibit 2.

17 Exhibit 4 contains a spreadsheet showing U.S. imports and exports of pipe and tube to 
and from Canada from 2010-2016. The United States enjoyed a surplus from 2011-2014. Canada 
ran a surplus with the United States in 2010 and then again in 2015 and 2016.  
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orders.18 In recent years domestic pipe producers have filed petitions seeking relief from, inter

alia,

" Welded Line Pipe from the Republic of Korea and the Republic of Turkey;19

" Heavy-Walled Rectangular Carbon Steel Pipes and Tubes from Korea, Mexico, and 
Turkey;20

" Welded Stainless Pressure Pipe from India;21 and

" Circular Welded Carbon-Quality Steel Pipe from Oman, Pakistan, the United Arab 
Emirates, and Vietnam.22

Although successful in the sense that the Department generally found dumping or subsidization 

and the International Trade Commission found material injury, leading to the imposition of 

remedial duties, the duties themselves are not sufficient to offset the tremendous price advantage 

that foreign producers can enjoy as a result of subsidized and dumped Chinese steel input 

materials, as well as the pipe producers’ own subsidies, government patronage and other factors.  

18 See United States International Trade Commission, Antidumping and Countervailing 
Duties in Place (May 2017), available at 
https://www.usitc.gov/trade_remedy/documents/orders.xls.

19 Welded Line Pipe from the Republic of Korea and the Republic of Turkey: Initiation of 
Countervailing Duty Investigations, 79 Fed. Reg. 67,419 (Nov. 13, 2014); Welded Line Pipe 
from the Republic of Korea and the Republic of Turkey: Initiation of Less-Than-Fair-Value 
Investigations, 79 Fed. Reg. 68,213 (Nov. 14, 2014). 

20 Heavy Walled Rectangular Welded Carbon Steel Pipes and Tubes from the Republic of 
Korea, Mexico, and the Republic of Turkey: Initiation of Less Than-Fair-Value Investigations,
80 Fed. Reg. 49,203 (Aug. 17, 2015); Heavy Walled Rectangular Welded Carbon Steel Pipes 
and Tubes from the Republic of Turkey: Initiation of Countervailing Duty Investigation, 80 Fed. 
Reg. 49,207 (Aug. 17, 2015). 

21 Welded Stainless Pressure Pipe from India: Initiation of Antidumping Duty 
Investigation, 80 Fed. Reg. 65,696 (Oct. 27, 2015); Welded Stainless Pressure Pipe from India: 
Initiation of Countervailing Duty Investigation, 80 Fed. Reg. 65,700 (Oct. 27, 2015). 

22 Circular Welded Carbon-Quality Steel Pipe from the Sultanate of Oman, Pakistan, the 
Philippines, the United Arab Emirates, and the Socialist Republic of Vietnam: Initiation of Less 
Than-Fair-Value Investigations, 80 Fed. Reg. 73,708 (Nov. 25, 2015). 
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Individual trade remedy cases are expensive and time-consuming, and are often the legal 

equivalent of putting a finger in a dike to plug a leak. Even with such efforts, the flood of 

imports continues. The domestic industry recently filed, for example, a new case on Cold-Drawn 

Mechanical Tubing from China, Germany, India, Italy, Korea and Switzerland.23 The number of 

target countries reflects the widespread nature of the problem, and the need for a global solution.

There are additional reasons why trade remedy orders are not enough. To take an 

example from the steel business, domestic producers in the past would file cases on “carbon” 

steel products. Foreign producers would then sprinkle trace amounts of alloying elements in their 

products and declare the products to be “alloy” steel not subject to the duties, even though 

whatever alloying elements were added (if any) did not change the nature of the carbon steel 

product.24 Now, domestic producers need to target “carbon quality” steel products and include a 

long list of chemical properties in the definition of the covered products.25 Still, efforts to 

23 Certain Cold-Drawn Mechanical Tubing of Carbon and Alloy Steel from the Federal 
Republic of Germany, India, Italy, the Republic of Korea, the People’s Republic of China, and 
Switzerland: Initiation of Less-Than-Fair-Value Investigations, 82 Fed. Reg. 22,491 (May 16, 
2017); Certain Cold-Drawn Mechanical Tubing of Carbon and Alloy Steel from India and the 
People’s Republic of China: Initiation of Countervailing Duty Investigations, 82 Fed. Reg. 
22486 (May 16, 2017). 

24 See, e.g., Affirmative Final Determination of Circumvention of the Antidumping Duty 
Order on Certain Cut-to-Length Carbon Steel Plate from the People’s Republic of China, 74
Fed. Reg. 40,565 (Aug. 12, 2009); Affirmative Final Determination of Circumvention of the 
Antidumping Duty Order on Certain Cut-to-Length Carbon Steel Plate From the People’s 
Republic of China, 76 Fed. Reg. 50,996 (Aug. 17, 2011). 

25 See, e.g., Circular Welded Carbon-Quality Steel Pipe from the Sultanate of Oman, 
Pakistan, and the United Arab Emirates: Amended Final Affirmative Antidumping Duty 
Determination and Antidumping Duty Orders, 81 Fed. Reg. 91,906 (Dec. 19, 2016) 
(“Specifically, the term ‘carbon quality’ includes products in which: (a) Iron predominates, by 
weight, over each of the other contained elements; (b) the carbon content is 2 percent or less, by 
weight; and (c) none of the elements listed below exceeds the quantity, by weight, as indicated: 
(i) 1.80 percent of manganese; (ii) 2.25 percent of silicon; (iii) 1.00 percent of copper; (iv) 0.50 
percent of aluminum; (v) 1.25 percent of chromium; (vi) 0.30 percent of cobalt; (vii) 0.40 
percent of lead; (viii) 1.25 percent of nickel; (ix) 0.30 percent of tungsten; (x) 0.15 percent of 
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circumvent the orders continue. 

Some foreign companies blatantly advertise services to help importers avoid trade 

remedy duties by, for example, transshipping merchandise through third countries.26 They offer, 

for example, that: 

we can help you to provide the documents to your government certifying that the 
products are made of other low tariff countries instead of China. 

How can we do it? 

1st: We need to export those products (made in China) to other country (just as 
Malaysia). It is easy for us to do it and which just need cost your little money. 

2nd: We will finish custom clearance for those cargos in Malaysia and then send 
it to our warehouse. Picking up those to re-load it to the new container (booking 
with Malaysia). 

3rd: Finding a local factory to provide all the original documents to your country. 
And then export the products to your instruction Post. 

After the operation of above, the original will be changed from China to 
Malaysia. You just need to pay the normal import duty.27

This clearly criminal activity demonstrates the lengths to which unscrupulous foreign entities 

will go in order to dump their products in the United States market. 

Another example of how importers work to avoid trade remedies comes from the 

International Trade Commission’s report in Drill Pipe and Drill Collars from China:

[T]he issue that concerned Staff most was the substantial level of mis-reporting: 
more than $60 million worth of imports of casing and tubing from China, now 
subject to antidumping and countervailing duty orders in the United States, have 
been reported to have entered the United States in 2008 and 2009 under statistical 

molybdenum; (xi) 0.10 percent of niobium; (xii) 0.41 percent of titanium; (xiii) 0.15 percent of 
vanadium; or (xiv) 0.15 percent of zirconium.”).

26 See, e.g., Ningbo Eversky International Forwarding Agency Website and Hanhen 
Shipping Website, Exhibit 5; Steel Wire Garment Hangers from the People’s Republic of China: 
Affirmative Final Determination of Circumvention of the Antidumping Duty Order, 76 Fed. Reg. 
66,895 (Oct. 28, 2011). 

27 Ningbo Eversky International Forwarding Agency Website, Exhibit 5.
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reporting numbers that are clearly designated for drill pipe. In addition, in the 
final phase of the investigations, U.S. importer *** reported the opposite error, 
entering *** of imports of drill pipe from China in 2010 under a non-drill pipe 
HTS statistical reporting number. *** stated that its customs broker had changed 
the HTS statistical reporting number to classify the imports as parts (of offshore 
oil and gas rigs). Letter from ***, January, 18, 2011. 28

Thus, after the domestic industry obtained relief from unfairly traded imports, that relief was 

subverted because importers serially misreported the nature of the merchandise to avoid any 

remedial duties. 

Domestic producers of pipe and tube have also filed numerous e-Allegations of fraud 

with U.S. Customs and Border Protection (“CBP”). What, if anything, CBP has done with this 

information is unclear, which led CPTI to push for the adoption of the Trade Facilitation and 

Trade Enforcement Act of 2015, which Congress enacted to provide some transparency for 

investigations into customs fraud. The experience of CPTI’s members with this new system

indicates that it is only incrementally better than the old one in that CBP at least provided notice 

that it was not pursuing certain allegations,29 whereas under the old system the agency never 

provided any information at all.  

The relief CPTI seeks through this Section 232 process is separate from the relief 

available through U.S. trade remedy laws. The glut of foreign steel puts the United States at a 

competitive disadvantage such that the industry cannot rely on traditional trade remedies. The 

United States must go after the root cause of devastating import surges; government action is 

needed to reduce global excess capacity. This Section 232 investigation can do just that: address 

28 Drill Pipe and Drill Collars from China, Investigation Nos. 701-TA-474 and 731-TA-
1176 (Final), USITC Publication 4213 (Feb. 2011) at IV-1 n. 3. 

29 U.S. Customs and Border Protection, EAPA Case No. 15434: Nextracker, Notice of 
Non-Initiation (Oct. 17, 2016). 
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the problems created by subsidized foreign overcapacity and that remain even after successful 

trade remedy cases.  

III. QUOTAS ON ALL PRODUCTS IN HTSUS CHAPTERS 72 AND 73 ARE 
NEEDED TO ENSURE NATIONAL SECURITY 

The relief afforded by this Section 232 investigation should strengthen the 

competitiveness of the domestic steel industry and producers of downstream products such as 

pipe and tube as well as pipe spools and pipe modules, the latter of which consist primarily of 

pipe that has been joined together. The Department should not grant relief on a basis that is 

limited to certain countries or products. Such piecemeal relief would only engender creativity to 

avoid the remedy – as commonly seen with AD/CVD orders.30 For example, a remedy limited to 

China would incentivize the movement of Chinese steel to other countries for further processing 

before exportation to the United States. Likewise, a remedy limited to flat products would 

incentivize the importation of steel tubular products processed abroad, reducing the demand for 

domestic steel for use in such products.  

To ensure realization of the benefits afforded by this Section 232 investigation, the 

Department should recommend – and the President should authorize – trade relief in the form of 

quotas on all imported steel products covered by HTSUS Chapters 72 and 73, with the exception 

of imports from Canada – provided Canada implements similar trade relief against imports –

because of the reciprocal nature of our steel trade with that country and because Canadian 

producers could be counted on to assist the United States in a crisis. These quotas should be 

30 See, e.g., Affirmative Final Determination of Circumvention of the Antidumping Duty 
Order on Certain Cut-to-Length Carbon Steel Plate from the People’s Republic of China, 74
Fed. Reg. 40,565 (Aug. 12, 2009); Affirmative Final Determination of Circumvention of the 
Antidumping Duty Order on Certain Cut-to-Length Carbon Steel Plate From the People’s 
Republic of China, 76 Fed. Reg. 50,996 (Aug. 17, 2011). 
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based on the average import levels for 2010 and 2011, which was a period of significantly lower 

imports prior to the injurious import surges. Those import surges were directly related to the 

explosion of massive subsidized overcapacity created by the Chinese government during this 

decade.  

IV. CONCLUSION

 For the foregoing reasons, CPTI respectfully requests that the Department find that steel 

imports are threatening to impair national security, and recommend that the President authorize 

trade relief in the form of quotas covering all steel products in HTSUS Chapters 72 and 73 with

the exception of imports from Canada.  

Please contact the undersigned should you have any questions regarding this submission. 

Respectfully submitted, 

     /s/ Roger B. Schagrin_________________ 
Roger B. Schagrin 
Christopher T. Cloutier     
THE COMMITTEE ON PIPE AND TUBE IMPORTS

900 Seventh Street, N.W.  
Suite 500 
Washington, D.C. 20001  
(202) 223-1700 
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INTERNATIONAL UNION, UNITED AUTOMOBILE, AEROSPACE & AGRICULTURAL IMPLEMENT WORKERS OF AMERICA – UAW 

DENNIS WILLIAMS, President      GARY CASTEEL, Secretary-Treasurer 

VICE PRESIDENTS:  CINDY ESTRADA   •   JIMMY SETTLES   •  NORWOOD JEWELL 

IN REPLY REFER TO
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WASHINGTON, D.C. 20036
TELEPHONE: (202) 828-8500
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EPM!UWZM!\PIV!WVM!UQTTQWV!IK\Q^M!IVL!ZM\QZML!UMUJMZ[!WN!\PM!;V\MZVI\QWVIT!FVQWV%!FVQ\ML!3]\WUWJQTM%!

3MZW[XIKM!IVL!3OZQK]T\]ZIT!;UXTMUMV\!HWZSMZ[!WN!3UMZQKI!#F3H$%!_MTKWUM!\PM!WXXWZ\]VQ\a!\W!

KWUUMV\!ZMOIZLQVO!aW]Z!QV^M[\QOI\QWV!WN!L]UXQVO![\MMT!QV!W]Z!LWUM[\QK!UIZSM\%!DMK\QWV!+,+'!HM!

[\ZWVOTa!]ZOM!\PM!EZ]UX!3LUQVQ[\ZI\QWV!\W!M`XMLQ\QW][Ta!][M!\WWT[!Q\!PI[!I\!Q\[!LQ[XW[IT!\W![\WX!\PM!

L]UXQVO!WN!NWZMQOV![\MMT!QV\W!\PM!F'D'!UIZSM\'!EPQ[!L]UXQVO!PI[!KWUXZWUQ[ML!W]Z!VI\QWVIT![MK]ZQ\a!Ja!

[QOVQNQKIV\Ta!_MISMVQVO!\PM!KZQ\QKIT!QVL][\ZQIT!JI[M'!GWT]V\IZa!UMI[]ZM[!\W!K]ZJ!L]UXQVO!PI^M!XZW^MV!\W!

JM!_WMN]TTa!QV[]NNQKQMV\!IVL!\ZILQ\QWVIT!\ZILM!ZMUMLQM[!PI^M!WVTa!PIL!I!UIZOQVIT!QUXIK\'!HM!PWXM!\PQ[!

QVY]QZa!QV\W!XW[[QJTa!][QVO!DMK\QWV!+,+!I]\PWZQ\a!_QTT!UIZS!\PM!JMOQVVQVO!WN!ZMJITIVKQVO!W]Z!NTI_ML!\ZILM!

XWTQKQM[!\PI\!PI^M!ZM[]T\ML!QV!\PW][IVL[!WN!KTW[ML!NIK\WZQM[!IVL!UQTTQWV[!WN!TW[\!RWJ[%!IVL!PI^M!LM^I[\I\ML!

KWUU]VQ\QM[!\PZW]OPW]\!\PM!KW]V\Za'!HM!]ZOM!\PM!3LUQVQ[\ZI\QWV!\W!I[[M[[!Q\[!ZMUMLa!WV!\PM!IUW]V\!

WN!NWZMQOV!MTMK\ZQKIT![\MMT%!XIZ\QIT!IVL!NQVQ[PML!KWZM[%!IVL!XIZ\QIT!IVL!NQVQ[PML!\ZIV[NWZUMZ[!\PI\!UIa!JM!

QUXWZ\ML!QV\W!\PM!F'D'!HQ\PW]\!ILLZM[[QVO!\PQ[![]XXTa!KPIQV!Q[[]M%!IVa!ZMUMLa!_QTT!JM!I!PWTTW_!WVM!NWZ!

MTMK\ZQKIT![\MMT!IVL!3UMZQKIV!VI\QWVIT![MK]ZQ\a!QV\MZM[\['!

!

EPM![\MMT!QVL][\Za!Q[!WVM!WN!UIVa![MK\WZ[!\PI\!PI[!KWUXM\ML!WV!IV!]VM^MV!XTIaQVO!NQMTL!NWZ!NIZ!\WW!TWVO'!

EPM!ZM[]T\[!PI^M!JMMV!LM^I[\I\QVO!NWZ!F'D'!_WZSMZ[!IVL!LWUM[\QK!UIV]NIK\]ZQVO!QV!OMVMZIT'!EPM!F'D'!TW[\!

.!UQTTQWV!UIV]NIK\]ZQVO!RWJ[!JM\_MMV!+)))!IVL!+)*-'!BMZ!\PM!7KWVWUQK!BWTQKa!;V[\Q\]\Mc[!#7B;$!XIXMZ!

\Q\TML%!(,6=1,.<=9462!&7-!'7;;#!+9,/0"!)7<!*97/=.<4>4<?"!%;!<30!$=5894<%!7B;!NW]VL!\PI\!\PI\!JM\_MMV!+)))!

IVL!+))0%!,'/!UQTTQWV!RWJ[!_MZM!TW[\!L]M!\W!\ZILM!LMNQKQ\[%!UW[\Ta!QV!UIV]NIK\]ZQVO'!!

!

5WUXM\Q\QWV!Q[!]VM^MV!QV!\PM![\MMT!QVL][\Za!JMKI][M!WN!\PM!UI[[Q^M!W^MZKIXIKQ\a!WN![\MMT!\PI\!M`Q[\[!QV!

NWZMQOV!KW]V\ZQM['!DM^MZIT!KW]V\ZQM[!_Q\P!TIZOM!MKWVWUQM[!PI^M!XZWL]KML!UWZM!^WT]UM!\PIV!\PMQZ!

MKWVWUa!LMUIVL[%!NWZKQVO!\PMU!\W!NQVL!M`XWZ\!UIZSM\[!NWZ!\PM!M`KM[[![]XXTa'!9TWJIT!W^MZKIXIKQ\a!IVL!

\ZILM!XWTQKQM[!PI^M!KZMI\ML!M`\ZMUMTa!LMXZM[[ML!XZQKQVO!QV!\PM!QV\MZVI\QWVIT!UIZSM\%!KI][QVO!NWZMQOV!

XZWL]KMZ[!\W!\IZOM\!\PM!F'D'c[!NI^WZIJTM!UIZSM\!\W!L]UX!\PMQZ![\MMT!QV\W!3UMZQKI'!!

!

5WV[MY]MV\Ta%!QUXWZ\[!PI^M!\ISMV!I!TIZOMZ!UIZSM\![PIZM!QV!ZMKMV\!aMIZ[!IVL!LWUM[\QK!KIXIKQ\a!

]\QTQbI\QWV!ZI\M[!PI^M!JMMV!TW_%!_Q\P!\PM!I^MZIOM!\W!LI\M!NWZ!+)*0!]VLMZ!0."'*!EPM[M!]VNI^WZIJTM!
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6]UXQVO!Ja!NWZMQOV!KWUXM\Q\WZ[!PI[!PIL!I!VMOI\Q^M!QUXIK\!WV!\PM!MTMK\ZQKIT![\MMT!QVL][\Za!\PI\!

\PZMI\MV[!W]Z!^MZa!IJQTQ\a!\W!XZWL]KM!\PQ[!KZQ\QKIT!KWUUWLQ\a'!HM!SVW_!\PQ[!NQZ[\PIVL!I[!F3H!UMUJMZ[!

1 American Iron and Steel Institute Weekly Raw Steel Production Report – Week ending May 20, 2017:  
http://www.steel.org/about-aisi/statistics.aspx
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XZWL]KMZ[!IZM![\I\M&W_VML&MV\MZXZQ[M[!#DA7[$'!4M\_MMV!+))0!IVL!+)*0%!5PQVM[M!DA7[!ILLML!ZW]OPTa!
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NQVIT&).+.*/'XLN
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\WLIa'!EPMa!KIVVW\!INNWZL!\W!_IQ\!aMIZ[!NWZ!I!ZMUMLa'!7^WSQVO!XW_MZ[!]VLMZ!DMK\QWV!+,+!KW]TL!XZW^QLM!

IV!MNNMK\Q^M!UMIV[!\W!KWUJI\!\PM!XZWJTMU!JMNWZM!Q\!Q[!\WW!TI\M'!!

!

EPIVS!aW]!NWZ!\PM!WXXWZ\]VQ\a!\W!M`XZM[[!W]Z!^QM_[!WV!\PQ[!QUXWZ\IV\!Q[[]M'!

!

!

!

!

!
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